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Court of Appeals of the District of Columbia 


No. 5388. 

The United States of America ex Eel. The Pelaware and 
Hudson Railroad Corporation, Appellant, 

vs. 

Interstate Commerce Commission. 


a Supreme Court of the District of Columbia. 

| 

At Law. 

No. 79213. 

The United States of America ex Rel. The Delaware and 
Hudson Railroad Corporation, Relator, 

against 

Interstate Commerce Commission, Respondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington^ in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the $bove-entitled 
cause, to wit: j 
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1 North Carolina Hosiery Case. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 79213. 

The United States of America ex Eel. The Delaware and 
Hudson Railroad Corporation, Relator, 

against 

Interstate Commerce Commission, Respondent. 

Application for Writ of Certiorari or Mandamus or 
Prohibition. 

Filed Feb. 4, 1931. 

To the Supreme Court of the District of Columbia: 

Your relator respectfully shows unto this Honorable 
C ourt : 

I. The relator herein, The Delaware and Hudson Rail¬ 
road Corporation, is a railroad corporation duly organized 
and existing under and by virtue of the Railroad Law of 
the State of New York, having its principal place of busi¬ 
ness at Albany, in the County of Albany and in the State 
of New York. 

II. The relator is a common carrier engaged in the trans¬ 
portation of persons and property between places in vari¬ 
ous States of the United States and is subject to the pro¬ 
visions of the ! Act of Congress of February 4, 1887 (24 
Stat. 379), entitled “An Act to Regulate Commerce”, and 
the acts amendatory thereof and supplementary thereto, 
including the Act of Congress of February 28, 1920 (41 
Stat. 436), known as the “Transportation Act of 1920”, 
which Act to Regulate Commerce, as so amended and sup¬ 
plemented, is hereinafter referred to as the “Act”. 

III. The respondent, Interstate Commerce Commission, 
is a body organized under and by virtue of the said Act 
with its principal office in the City of Washington, District 
of Columbia, where its general sessions are held. 
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IV. By Section 1 of said Act it is provided that all 
charges made for any service rendered in thb transporta¬ 
tion of passengers or property shall be just and reasonable 
and every unjust and unreasonable charge fot such service 
is prohibited and declared to be unlawful. By Section 8 a 
common carrier is made liable in damages to persons 
2 injured by reason of anything done, Or omitted to 
be done, by it in violation of said Act; gnd Section 9 
provides that a person claiming to be damaged by a com¬ 
mon carrier may either make complaint to the Commis¬ 
sion as provided in the Act, or may bring s;uit in court. 
By Section 13, paragraph 1, it is provided as follows with 
respect to such complaints lo the Commission: 

“Any person * * * complaining of anything done or 
omitted to he done by any common carrier subject to the 
provisions of this chapter in contravention of the pro¬ 
visions thereof, may apply to said commission by petition, 
which shall briefly state the facts; whereupon a statement 
of the complaint thus made shall he forwarded by the com¬ 
mission to such common carrier, who shall be called upon 
to satisfy the complaint, or to answer the safiio in writing, 
within a reasonable time, to be specified by the commission. 
If such common carrier within the time specified shall make 
reparation for the injury alleged to have been done, the 
common carrier shall be relieved of liability to the com¬ 
plain/ant only for the particular violation of law thus com¬ 
plained of. If such carrier or carriers shall not satisfy the 
complaint within the time specified, or there shall appear to 
be any reasonable ground for investigating safid complaint, 
it shall be the duty of the commission to investigate the 
matters complained of in such manner and by such means 
as it shall deem proper.” 

By Section 16, paragraphs 1, 2 and 4, it isj provided as 
follows with respect to orders of the Commission award¬ 
ing damages to such persons and suits for the enforcement 
of such orders: 

“(1) Orders by commission for payment of damages.— 
If, after hearing on a complaint made as prqvided in sec¬ 
tion thirteen of this chapter, the commission shall deter- 
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mine that any party complainant is entitled to an award 
of damages under the provisions of this chapter for a viola¬ 
tion thereof, the commission shall make an order directing 
the carrier to pay to the complainant the sum to which he 
is entitled on or before a day named. 

“(2) Proceedings in courts to enforce orders; costs; at¬ 
torney’s fee.—If a carrier does not comply with an order 
for the payment of money within the time limit in such or¬ 
der, the complainant, or any person for whose benefit such 
order was made, may file in the district court of the 
3 United States for the district in which he resides or 
in which is located the principal operating office of 
the carrier, or through which the road of the carrier runs, 
or in any State court of general jurisdiction having juris¬ 
diction of the parties, a petition setting forth briefly the 
causes for which he claims damages, and the order of the 
commission in the premises. Such suit in the district court 
of the United States shall proceed in all respects like other 
civil suits for damages, except that on the trial of such suit 
the findings and order of the commission shall be prima 
facie evidence of the facts therein stated, and except that 
the petitioner shall not be liable for costs in the district 
court nor for costs at any subsequent stage of the proceed¬ 
ings unless they accrue upon his appeal. If the petitioner 
shall finally prevail he shall be allowed a reasonable attor¬ 
ney’s fee, to be taxed and collected as a part of the costs 
of the suit. 

“(4) Joinder of parties; process; judgment.—In such 
suits all parties in whose favor the commission may have 
made an award for damages by a single order may be joined 
as plaintiffs, and all of the carriers parties to such order 
awarding such damages may be joined as defendants, and 
such suit may be maintained by such joint plaintiffs and 
against such joint defendants in any district where any one 
of such joint plaintiffs could maintain such suit against any 
one of such joint defendants; and service of process against 
any one of such defendants as may not be found in the dis¬ 
trict where the suit is brought may be made in any dis¬ 
trict where such defendant carrier has its principal oper- 


INTERSTATE COMMERCE COMMISSION. 5 

ating office. In case of such joint suit the recovery, if any, 
may be by judgment in favor of any one of such plaintiffs, 
against the defendant found to be liable to shell plaintiff.” 

V. The powers and duties of the Commission under the 
above-quoted sections of the Act are judicial jor quasi-judi¬ 
cial in character. With respect to the proceedings before 
the Commission, Section 17 of the Act provides as follows: 

“The commission may conduct its proceedings in such 
manner as will best conduce to the proper dispatch of busi¬ 
ness and to the ends of justice. * * * Thje commission 
may, from time to time, make or amend such general rules 
or orders as may be requisite for the order and regula¬ 
tion of proceedings before it, or before any division of the 
commission, including forms of notices and the service 
thereof, which shall conform, as nearly as may be, to those 
in use in the courts of the United States. * * *” 

4 VI. On or about the 20th day of October, 1930, 

there was filed with the respondent Interstate Com¬ 
merce Commission a certain petition docketedjas Xo. 23,981 
and entitled “North Carolina Hosiery Manufacturers’ 
Traffic Association, Complainant, against Boston and Maine 
Railroad, ct al., Defendants”, a copy whereofj with amend¬ 
ments thereto is hereto annexed, marked Exhibit “A”, and 
made a part hereof. The relator herein, together with five 
other common carriers by railroad and one Common car¬ 
rier by water, is named in the said petition as a defendant 
therein, and said petition was thereafter served upon re¬ 
lator herein. 

VII. Said complainant alleged in said petition that one 
of its members, to-wit, the May Hosiery Mi^ls, Inc., is a 
corporation located at Burlington, North Carolina, en¬ 
gaged in the manufacture and distribution! of hosiery. 
That said member has caused numerous carloads of glauber 
salts to be shipped from various points of origin,to-wit,Wil¬ 
mington, Massachusetts, Marcus Hook, Pennsylvania, and 
Chester, Pennsylvania, consigned to itself atj Burlington, 
North Carolina; that the defendant carriers named in said 
petition charged and collected upon such shipments the rate 
perhundred poundsof (ilc from Wilmington,Massachusetts, 
and 52^ from Chester and Marcus Hook, Pennsylvania, 

I * 7 
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which rates are alleged in said petition to be unjust and 
unreasonable in violation ot‘ Section 1 of the Interstate 
Commerce Act; it is alleged that reasonable rates on such 
movements would be, 45c per hundred pounds from Wil¬ 
mington, Massachusetts, and 36c per hundred pounds from 
Chester and Marcus Hook, Pennsylvania; complainant in 
said petition p'rayed that the defendant carriers be sever¬ 
ally required to answer the charges therein and that each 
of the said defendants be required to pay unto the com¬ 
plainant by way of reparation for the alleged unlawful 
charges the sum constituting the difference between the 
rates assessed and the rates alleged therein to be reason¬ 
able or such other sum as the Commission might find should 
be awarded to the complainant as damages. A map showing 
said destination and points of origin is hereto annexed, 
marked Exhibit “B", and made a part hereof. 

VIII. Xo movement whatsoever of any of said ship¬ 
ments from Marcus Hook and Chester, Pennsylvania, 

points of origin named in said petition, to Burling- 
5 ton, North Carolina, the point of destination named 

in said petition, took place or can take place, over 
any railroad system of The Delaware and Hudson Railroad 
Corporation, the relator herein, either as an originating, 
intermediate or delivering carrier or otherwise; relator is 
not a party to, and does not and did not in any manner 
participate in, any of the rates applying to shipments from 
said points of origin; relator is in no way concerned or 
interested in any complaints or alleged causes of action 
against any of the carriers mentioned in said petition with 
respect to any rates applying from said Marcus Hook and 
Chester, Pennsylvania, as points of origin to the said desti¬ 
nation; and with respect to rates upon shipments from said 
Marcus Hook and Chester, Pennsylvania, to Burlington, 
North Carolina, no complaint or cause of action whatever 
is or could be stated against the relator herein. 

IX. Relator, The Delaware and Hudson Railroad Cor¬ 
poration, has served or may in some manner serve as an 
originating, intermediate or delivering carrier, and par¬ 
ticipates in joint rates from only one of the points of origin 
named in said petition, namely, from Wilmington, Massa¬ 
chusetts, to Burlington, North Carolina, as said point of 
destination. 
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X. Relator is advised by its counsel and Verily believes 
that any alleged violations of the Act with respect to rates 
charged upon shipments from said Marcus lyook and Ches¬ 
ter, Pennsylvania, to Burlington, North [Carolina, are 
wholly separate and distinct from any alleged violation 
which relator may have committed either by if self or jointly 
with other carriers and relator is in no way concerned with 
such first mentioned violations, nor may it properly be in¬ 
volved with respect thereto. Said alleged violations relate 
to different territory, routes and conditions of transporta¬ 
tion than the alleged violations with which delator is con¬ 
cerned and involve different parties, subjeet-hiatter, issues 
and defenses. Relator is advised by its counjsel and verily 
believes that evidence concerning the former alleged vio¬ 
lations would not be material, relevant or competent with 
respect to the latter; and that relief could uqt properly be 
aw-arded to said complainant on account of all violations al¬ 
leged in said petition in a single order. 

XI. On or about the 18th day of November; 1930, relator 
duly made motion before respondent, Interstate 

6 Commerce Commission, in said proceedings for a 
severance of the complaints, demands and allega¬ 
tions contained in said petition in so far as the same con¬ 
cern rates from the said points of origin not served by The 
Delaware and Hudson Railroad Corporation! as aforesaid 
(set forth in paragraph VIII herein), to the; end that the 
hearing in said proceedings, in so far as they may involve 
the relator herein, might be conducted in accordance with 
law and confined to the issues in which relator; lias an inter¬ 
est, and that the record on said hearing might! be free from 
any and all of the irrelevant, immaterial and incompetent 
matters concerning the said points of origin jin which The 
Delaware and Hudson Railroad Corporation has no inter¬ 
est whatsoever, and for such other and furtheii relief as the 
Commission might deem proper in the premises. A copy 
of said motion is hereto annexed, marked Exhibit “C”, and 
made a part hereof. 

XII. On information and belief, thereafter, and on or 
about the 8th day of January, 1931, an order was entered 
at the general session of the respondent Interstate Com¬ 
merce Commission held at its office in Washington, D. C., 
overruling the said motion of the relator for such severance 
in said proceedings. 


s 


r. s. ok a. kx i;ki„, kto., vs. 

XIII. It dill or <lii I y auswcivd I In- com | >l:i i ill s coni aim'd in 
nn i * I petit ion in so l:ir ns relator is eoneerned, anil dollied 
I lull ils rules m e unjust or iinrcnsonnl'lc or in violntion of 
Noclion One (It of I lie Act. Tlie respondent Interstate 
('oninieree Commission notified the relator herein that the 
.-.nid ease entitled "North Carolina Hosiery Manufactur¬ 
ers' 1 'rathe Assoeialion, Complainant. against Boston and 
Maine Kailroml, , 1 !.. I 'el endaut s " would he assigned for 
hearing ill line course. 

\l\ lieliitor is advised by iis eonnsel and verily be¬ 
lieves that tin' respondent Commission, by reason of the 
toreyoiiie and by cut ert a i nine for hen rills; and determina¬ 
tion 111 a single proceeding (-omplaints against relator to 
gether with unrelated complaints against other carriers, 
has proceeded and is proceeding in a judicial or quasi 
judicial matter without jurisdiction and in disregard of 
the provisions of the Vet, and in particular of Sections to. 
to am! 1 . thereof, ami of law. 

. \\ delator is advised by its counsel and verily 

believes that by reason of the foregoing the respond¬ 
ent ;s proceeding without iunsdiotion: is exceeding its 
jurisdiction . and lias deprix od or is about to deprive relator 
ot a rig::;, ami has imposed or is about to impose a burden 
upon it or its property, w.taont due process of law. 


W 1 delator is advised t>\ ;; s counsel ami verilv be- 
liev es .t.c : .'six 1 .o.ct.. i ouf.utsstott, t 5 i reason ot the 

torcgoing, is not p'.wcce.tttg to a proper hearing upon a 
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lieves that the provisions of the Act hereinabove referred 
to commit no discretion to the respondent Cbmmission and 
respondent’s duties thereunder are ministerial, and in fail¬ 
ing and refusing to sever complaints against relator from 
complaints against other carriers with which!relator has no 
concern and to proceed separately upon such complaints 
respectively, respondent has failed and refused to perform 
mandatory duties. 

XIX. Relator is advised by its counsel and verily 
believes that the respondent Commission, in proceeding to 
a hearing in a single proceeding of complaints against 
relator together with unrelated complaints against other 
carriers, is unlawfully assuming a .jurisdiction not conferred 
upon it by said Act or otherwise by law. 

XX. Said unlawful proceedings, as aforjesaid, greatly 
injure, prejudice, harass and annoy the relator. It 

8 is advised by its counsel and verily believes that they 
would subject relator to the risk of having the ques¬ 
tions of the reasonableness of its rates and its liability for 
damages determined upon evidence not material, relevant 
or competent upon the complaint made against it; would 
compel it to incur unreasonable expenditures of time and 
money in attending hearings before the Commission with 
respect to complaints against other carriers in which it has 
no proper concern whatever; and, if an ordeir for damages 
were made as a result of such hearing, would permit the 
complainants therein to bring suit against 'relator to re¬ 
cover the damages awarded against it in any jeourt in which 
such a suit might be maintained against any pf the carriers 
against which an award for damages was contained in 
such order. 

XXI. Relator is advised by its counsel and verily be¬ 
lieves that it has no appeal from or other method of review 
of the said order denying relator’s motion for severance, 
nor any adequate remedy against said unauthorized pro¬ 
ceedings save only by application to this Honorable Court 
for a writ of certiorari to bring up the roedrd in the said 
proceedings, to the end that the same may be reviewed and 
quashed; or by application for a writ of mandamus to com¬ 
pel the respondent to sever the said complaints against 
relator and to hear and determine said complaints sepa- 

2—53880 
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rately from complaints against other carriers to which 
relator has no relation; or by application for a writ of pro¬ 
hibition to prevent respondent from further proceeding 
upon such petition without such severance. 

XXII. That no prior application has been made for the 
relief herein requested. 

Wherefore relator prays: 

(1) That this Honorable Court grant a rule directed to 
the respondent to show cause by a time limited in said rule 
why a writ of certiorari or, in the alternative, a writ of 
mandamus or prohibition should not issue as prayed; 

(2) That this Honorable Court issue a writ of certiorari 
directing the respondent to certify to this Court the 
record in said matter entitled “North Carolina Hosiery 
Manufacturers’ Traffic Association, Complainant, against 
Bos'ton and Maine Railroad, et al., Defendants”, Docket 
No. 23,981, to the end that the same may be reviewed and 

quashed; 

9 (3) Or, in the alternative, that this Honorable 

Court issue to respondent a writ of mandamus re¬ 
quiring and commanding the respondent to sever the said 
complaints against relator and to hear and determine said 
complaints separately from complaints against other 
carriers to which relator has no relation; 

(4) Or, in the alternative, that this Honorable Court 
issue a writ of prohibition to prevent respondent from fur¬ 
ther proceeding! upon such petition without such severance; 

(5) That the relator have such other and further relief 
as to this Honorable Court mav seem just in the premises. 

THE DELAWARE AND HUDSON 
RAILROAD CORPORATION, 

By H. T. NEWCOMB, 

Vice President and General Counsel, Relator. 

H. T. NEWCOMB, 

32 Nassau Street, New York City; 

CHARLES E. HUGHES, Jr., 

100 Broadwav, New York City; 

ROBERT E. QUIRK, 

Investment Building, Washington, D. C., 

Attorneys for Relator. 
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10 State of New York, 

County of New York, ss: 

H. T. Newcomb, being duly sworn, deposes and says: 

I am Vice President and General Counsel of The Dela¬ 
ware and Hudson Railroad Corporation and jhave executed 
and subscribed the foregoing application on its behalf; I 
have read the for-going application and knojv the contents 
thereof; that the same is true to my own knowledge, except 
as to the matters therein stated to be alleged iupon informa¬ 
tion and belief and as to those matters I believe it to be 
true. 

H. T. NEWCOMB. 

Sworn to before me this second day of Februarv, 1931. 
[seal.] ALBERT T. SWORDS, 

Notary Public, Bronx County. 

Bronx Co. Cl’k's No. 423. 

N. Y. Co. Cl Vs No. 1967. 

Commission expires March 30, 1931. 

11 Exhibit “A”. 

Before the Interstate Commerce Commission. 
Formal Complaint. 

Filed Feb. 4, 1931. 

North Carolina Hosiery Manufacturers’ Traffic 
Association 

v. | 

Boston and Maine Railroad, Chesapeake Steamship Com- 
pany of Baltimore City, The Delaware and Hudson Rail¬ 
road Corporation, The New York Central Railroad Com¬ 
pany, The Pennsylvania Railroad Company, Reading 
Company, Southern Railway Company. 

The complaint of the above named complainant respect¬ 
fully shows: 

I. That the complainant, the North Carolina Hosiery 
Manufacturers’ Traffic Association, is a North Carolina 
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corporation with its principal office and place of business 
at Greensboro, X. ('.. organized for tile purpose of protect¬ 
ing the traffic interests of the hosiery industry in North 
Carolina. 

II. That one of the complainant’s members, the May 
Hosiery Mills, Inc., is a corporation located at Burlington, 
X. C., engaged in the manufacture and distribution of 
hosiery. 

III. That the defendants above named are common car¬ 
riers engaged in the transportation of property by rail 
and or water between Wilmington, Mass., Marcus Hook, 
Pa., and Chester. Pa., and Burlington, X. C., and as such 
common carriers are subject to the provisions of the Inter¬ 
state Commerce Act. 

12 IV. That the May Hosiery Mills, Tnc., have caused 
to be shipped during the period beginning December 
5, 1928, numerous carloads of glauber salts from the above 
named points of origin consigned to themselves at Burling¬ 
ton. X. ('. That defendants charged and collected upon these 
shipments the rate of (ilc per 109 pounds from Wilming¬ 
ton. Mass., and 1 52c per 100 pounds from Chester and Mar¬ 
cus Hook, Pa..:which rates complainant alleges are unjust 
and unreasonable in violation of Section 1 of the Interstate 
Commerce Act. 

V. That reasonable rates on the above movements would 
be from Wilmington. Mass., 45c per 100 pounds and from 
Chester and Marcus Hook, Pa., 30c per 100 pounds. 

VI. Thai by reason of the facts stated in the foregoing 
paragraphs complainant has been subjected to the pay¬ 
ment of rates for the transportation of glauber salts in 
carloads which are unjust and unreasonable in violation of 
Section 1 of the Interstate Commerce Act. 

Wherefore complainant prays that defendants may be 
severally required to answer the charges herein; that after 
due hearing and Investigation an order he made requiring 
the defendants and each of them to pay unto the complain¬ 
ant by way of reparation for the unlawful charges alleged 
the sum of the difference between the rates assessed and 
the rates claimed reasonable, or such other sum as in view 
of the evidence to be adduced, the Commission shall deter¬ 
mine that complainant is entitled to as an award of dam¬ 
ages under the provisions of the Interstate Commerce Act 
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for violations thereof; and tlml such other and further order 
or orders bo made as the Commission may consider proper 
in the premises. 

Respect full v submitted, 

NORTH CAROLINA HOSIERY MANUFAC¬ 
TURERS’ TRAFFIC ASSOCIATION, 
MORRIS PRINCE, 

Secretary. 

Dated at Greensboro, N. C., October 20, 10.^0. 

13 Before the Interstate Commerce Comniission. 

Docket No. 239S1. 

North Carolina Hosiery Manufacturers’ Traffic 
Association 

v. 

Boston and Maine Railroad et al. 

Amendment to Original Complaint. 

Filed Feb. 4, 1931. 

Comes now the complainant in the above j entitled pro¬ 
ceeding and respectfully prays leave of thej Commission 
for authority to amend the original complaint in this ease 
as follows: 

By inserting after the name ‘‘Chesapeake Steamship 
Company of Baltimore City” the name “The Delaware 
and Hudson Company” so that this company may be in¬ 
cluded in the list of defendants in the above entitled case, 
and so that the list of defendants shall read as follows: 

Boston and Maine Railroad, 

Chesapeake Steamship Company of Baltimore City, 

The Delaware and Hudson Company, 

The Delaware and Hudson Railroad Corporation, 

The New York Central Railroad Company,! 

The Pennsylvania Railroad Company, 

Reading Company, 

Southern Railway Company. 

Wherefore complainant respectfully prays that this 
amendment be permitted and that a copy hereof be served 
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on each of the defendants in the same manner as if the 
amendment had been specifically incorporated in and made 
a part of the Original complaint in the above styled pro¬ 
ceeding. 

Respeetfullv submitted. 

NORTH CAROLINA HOSIERY MANU¬ 
FACTURERS’ TRAFFIC ASSOCIATION, 
By MORRIS PRINCE, 

Secretary. 

P. 0. Box 751, Greensboro, North Carolina. 

Dated at Greensboro, N. ('., December 4, 1930. 

14 Order. 

At a General Session of the Interstate Commerce Commis¬ 
sion, Held at Its Office, in Washington, I). C., on the 6th 
Day of December, A. D. 1930. 

No. 23981. 

North Carolina Hosiery Manufacturers’ Traffic 
Association 


Boston and Maine Railroad et ah 

Order Permitting Amendment by Making Additional Party 
Defendant. 

Upon consideration of the record in the above-entitled 
proceeding and application filed on behalf of complainant: 

It is ordered, That the complaint in this proceeding be, 
and the same is hereby, amended in accordance with the 
document hereto attached, marked “Amendment To Origi¬ 
nal Complaint”; by making The Delaware and Hudson 
Company an additional party defendant; 

It is further ordered, That a copy of the original com¬ 
plaint and the amendment be served upon said new de¬ 
fendant; that a copy of the amendment be served upon 
original defendants; and that a copy of this order be served 
upon each of the parties to this ease. 

Bv the Commission. 

‘[seal.] GEORGE B. McGINTY, 

Secretary. 

(Here follows Exhibit B, side folio 15.) 


EXHIBIT B. 

Filed Feb 4- 1931 


-LEGEND- 

★ Destination 

• Origin toaetunei served tjr Delaware and Hudson routes 

O w never n « »• » i» • i 

— 1 The Delaware and Hudson Railroad 










INTERSTATE COMMERCE COMMISSION. 


15 


16 Exhibit “C”. 

| 

Before the Interstate Commerce Commission. 

Docket No. 23981. 

North Carolina Hosiery Manufacturers’ Traffic 
Association, Complainant, | 

v. 

Boston and Maine Railroad et al., Defendants. 

Motion for Severance. \ 

Filed Feb. 4, 1931. 

Comes now The Delaware and Hudson Railroad Cor¬ 
poration, by its attorney, and respectfully nioves the sev¬ 
erance of the complaint in this proceeding as hereinafter 
set forth and for the reasons hereinafter indicated. And 
for grounds of its said motion, said The Delaware and 
Hudson Railroad Corporation respectfully shows: 

I. Paragraphs four, five and six of the complaint bring 
in issue the reasonableness of rates on glauber salts, in 
carloads, from Wilmington, Massachusetts, Marcus Hook 
and Chester, Pennsylvania, to Burlington, Nbrtli Carolina. 

II. None of the rates complained of, applying from Mar¬ 
cus Hook and Chester, Pennsylvania, to Burlington, North 
Carolina, is, or could be, applicable to any movement either 
wholly or in part over the railroad system! of said The 
Delaware and Hudson Railroad Corporation] either as an 
originating, intermediate or delivering carrier, or other¬ 
wise, and said The Delaware and Hudson Railroad Cor¬ 
poration is in no way involved in any transportation or 
transaction subject to the Interstate Commerce Act in re¬ 
spect thereto. Nor is said Corporation concerned in any 
way in any defense that may be made in respect of said 

rates and transportation. 

17 III. The joinder of defendants is hot warranted 
by Rule II of the Rules of Practice of this Commis¬ 
sion which does not authorize, and was notj intended to 
authorize, such joinder of defendants. When the rates of 
this defendant, or joint rates in which it participates, are 
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brought in issue by a complaint before this Commission, 
this defendant is entitled to have that issue determined 
upon a record Which contains no testimony that is not com¬ 
petent, material and relevant to that issue. This defend¬ 
ant respectfully protests against being required to par¬ 
ticipate in any proceeding before this Commission in which 
its rates of fare or freight, or joint rates of fare or freight 
in which it participates, are brought in issue and there are 
also brought in issue in the same proceeding either local or 
joint rates in which it has no interest, with the result that 
testimony that is wholly incompetent, irrelevant and im¬ 
material as to all issues in which this defendant is interested 
cannot be excluded from the record. And this defendant 
respectfully represents that it cannot lawfully be required 
to participate in any such proceeding. The rule as to 
joinder of defendants is stated as follows in Corpus Juris: 

“A joint tort is essential to the joinder of several per¬ 
sons as defendants in an action for tort. * * .” 47 

C. ./.. 70 Section 164 (3). 

“Where the torts committed by the several wrongdoers 
are separate and distinct, without any concert of action or 
community of responsibility between them, their liabilities 
are several only, and they cannot be joined as defendant in 
an action for the injuries caused thereby, even though Ihe 
injuries may have been precisely similar in character and 
inflicted at the same time * * *.”•—47 C. ■/., 71, Section 

167 (b). 

IV. The instant complaint involves a demand for repara¬ 
tion and the question whether the shipper has, in the past, 
been wronged by the exaction of an unreasonable or dis¬ 
criminatory rate is a judicial function.— Great Northern 
Railway Company v. Merchants Elevator Company, 259 U. 
S. 285, 291. It is manifest, therefore, that the rules con¬ 
trolling joinder of defendants in courts of law and equity 
must necessarily be applied, in this proceeding, by this 
Commission. To do otherwise would be to burden this de¬ 
fendant with participation in a record going far outside of 
the issues in which it has any interest and subject it 
18 to the risk of having questions affecting its revenues 
and its property rights determined upon evidence 
not competent, material or relevant thereto. This defend- 
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ant cannot be bound by such incompetent, immaterial and 
irrelevant testimony, and its inclusion and intermixture in 
a record on which the issues in which this defendant is in¬ 
terested were determined would render any order there¬ 
upon entered void and ineffective.— The Chicago Junction 
Case, 264 U. S. 258, 263; Interstate Commerce Commission 
v. Louisville and Nashville Railroad Company, 227 U. S. 88, 
93; United States v. Abilene and Southern!: Railway, 265 
U. S. 274, 287-8. 

Wherefore The Delaware and Hudson Railjroad Corpora¬ 
tion prays that an order or orders be entered: 

A. Requiring- the severance of the complaint in so far as 
the averments and allegations contained therein, relate to 
rates from Marcus Hook and Chester, Pennsylvania, to 
Burlington, North Carolina, to the end that a lawful record 
may be made confined to issues in which this!defendant has 
an interest, free from any and all irrelevant, immaterial 
and incompetent matters, and 

B. For such other and further relief as the Commission 
shall deem meet and proper in the premises. 

Respectfully- submitted, 

' THE DELAWARE AND HUDSON 
RAILROAD CORPORATION, 

Bv H. T. NEWCOMB, 

H. D. BOYNTON, 

Attorneys. 

The City of New York, Number Thirty-two Nassau 
Street, 18 November, 1930. 

^ | 

19 Rule to Slioiv Cause. 

Filed Feb. 5, 1931. 

Upon the annexed application of The Delaware and Hud¬ 
son Railroad Corporation, verified by H. T. Newcomb its 
Vice President, on the 5 day of February, 1931, it is 

Ordered that the above named respondent, Interstate 
Commerce Commission, show cause at a sjession of this 
Court to bo held in the Court House of the Supreme Court 
of the District of Columbia in the City of Washington, on 
the 20th day of February, 1931, at 10 o’docj-k in the fore- 
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noon of that day or as soon thereafter as counsel can he 
heard, why the prayers of said application for a writ of 
certiorari or in 1 the alternative a writ of mandamus or pro¬ 
hibition should not be granted. 

Sufficient reason appearing therefor, let service of this 
order, and the papers upon which it is granted, on the 
respondent on or before the 1" day of February, 1931, be 
deemed sufficient. 

Dated Washington, Fcbruarv 5", 1931. 

WKXDELL P. STAFFORD, 

Justice of the Supreme Court 

of the District of Columbia. 

(Marshai's Return.) 

Served the above named respondent, Interstate Com¬ 
merce Commission, by serving Geo. R. .McGinty, secretary 
of the said commission, personallv 2-9-31. 

EDGAR C. SXYDER, 
r. S. Marshal in and for 

the Dist. of Columbia, 
By C. G. COWLEY, 

Deputy U. S. Marshal. 

K. 

Copy. 

20 Return to Order to Shore Cause and Answer of 
Interstate Commerce Commission. 

Filed Feb. 2G, 1931. 


Comes now the Interstate Commerce Commission (here¬ 
inafter called the Commission), now and al all times here¬ 
after saving and reserving to itself all and all manner of 
benefit and advantage of exception to the many errors and 
insufficiencies in the petition contained, by way of return to 
the rule to show cause, issued herein, and for answer to so 
much or such parts of the petition as it is advised that it is 
material for it to answer, answers and says: 

1. Answering the opening paragraph and paragraphs I 
to V r , inclusive, of the relator’s petition herein, the Com- 
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mission admits the truth of' the allegations! therein con¬ 
tained, except that it denies that in any of its! acts done by 
it in connection with the proceeding- referred! to in the re¬ 
lator’s petition it acted in a judicial capacity! or as a part 
of the judicial system of the United States. 

21 2. Answering- paragraphs VI to XIII, inclusive, 

of the relator's petition, 1 lie Oommissio|n admits and 
alleges that on or about the 24th day of October, 1930, the 
North Carolina Hosiery Manufacturers Association filed 
with it a certain complaint against the Boston & Maine 
Railroad, the Delaware & Hudson Railroad j Corporation, 
and certain other railroad carriers, alleging that the freight 
rates established by said railroads upon shipments between 
certain designated points were unjust and unreasonable in 
violation of Section 1 of the Interstate Commerce Act, and 
praying that the defendants therein named bd severally re¬ 
quired to answer the charges therein, and that after due 
hearing- and investigation an order be made by the Commis¬ 
sion requiring the defendants, and each of them, to pay to 
the complainant by way of reparation for the unlawful 
charges alleged the sum of the difference between the rates 
assessed and the rates claimed reasonable, orj such sum as, 
in view of the evidence to be adduced, the Commission 
should determine that complainant is entitled to as an 
award of damages under the provisions of the Interstate 
Commerce Act for violations thereof, and for such other 
and further'order or orders as the Commission might con¬ 
sider appropriate in the premises. The Commission in due 
course docketed the complaint as North Carolina Hosiery 
Manufacturers Association, complainant v. Boston & Maine 
Bait road ct at., defendants. No. 23981, and served copies of 
said complaint upon all tin- defendants mimed therein, 
including the relator in this case, with notice to the defend¬ 
ants to satisfy the complaint as stated or tjo answer the 
same in writing within 20 days from the date! of the notice. 
That on or about November 19, 1930, the relator filed with 


the Commission its motion for severance, ajtrue copy of 
which is attached to the relator's petition herein, marked 
Exhibit C and made a part thereof; that in and by 
22 said motion, which was not verified, the relator 
herein, as a defendant in said Commission proceed¬ 


ing, admitted that it participated in shipments between cer¬ 
tain of the points named in the complaint, but alleged that 
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it had no part in the transportation of complainant's ship¬ 
ments between Certain other points named in said com¬ 
plaint, and moved that the Commission make its investiga¬ 
tion and hear the case with respect to rates and shipments 
in which relator alleged it was interested separately from 
its investigation and hearing with respect to rates and ship¬ 
ments in which the relator alleged it was not interested. 

That on or about November 21, 1930, the Delaware & 
Hudson Railroad Corporation, relator herein, filed its 
answer to the complaint above described, in words and 
figures as follows: 

Answer of Defendant The Delaware and Hudson Railroad 
Corporation. 

The defendant above named, for answer to the complaint 
in this proceeding, respectfully states: 

1. This defendant is without knowledge either to affirm 
or deny the averment in Paragraph one of the complaint. 

2. This defendant is without knowledge either to affirm 
or deny the averment in Paragraph two of the complaint. 

3. This defendant admits that it is now and has been 
since 12:01, a. m., on April 1. 1930, a common carrier en¬ 
gaged in interstate commerce, subject to the Interstate Com¬ 
merce Act; but denies that it was such a common carrier 
prior thereto. 

4. This defendant denies that the rates charged and col¬ 
lected as alleged in Paragraph four of the complaint, are 
unjust or unreasonable in violation of Section one of the 
Act. This defendant is without knowledge either to affirm 
or deny the averments in said Paragraph four as to the 
shipments made by complainant or the rates charged 
thereon. 

5. This defendant denies that the rates referred to in 
Paragraph five of the complaint would be reasonable rates 

on the traffic in question. 

23 6. This defendant denies the allegations in Para¬ 

graph six of the complaint. 

7. As a further and special matter of defense, this de¬ 
fendant avers that it was not an operating company en¬ 
gaged in interstate commerce prior to 12:01, a. m., on 
April 1, 1930, and did not transport any shipments prior 
to that date. 
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Wherefore this defendant prays that the complaint in 
this proceeding; be dismissed. 

That on or about Januarv 8, 1931, the Commission over- 
ruled the aforesaid motion of the relator for severance, and 
in due course assigned the complaint as presented to one 
of its attorney-examiners for investigation ancj the hearing 
of evidence. 

Except as herein expressly admitted, the! Commission 
denies the truth of each of and all the allegations contained 
in the aforesaid paragraphs of the petition. 

3. Answering paragraphs XIV to XXI, inclusive, of the 
petition, the Commission denies the truth of the allega¬ 
tions therein contained. 

Further answering the petition herein, the Commission 
says that its procedure with reference to com ilaints made 
to it is prescribed by Section 13 (1) of the Interstate Com¬ 
merce Act in the following language: 

Any person * * * complaining of anything done or 

omitted to be done by any common carrier shbject to the 
provisions of this chapter in contravention of the provi¬ 
sions thereof, may apply to said commissionj by petition, 
which shall briefly state the facts: whereupon! a statement 
of the complaint thus made shall be forwarded by the com¬ 
mission to such common carrier, who shall bej called upon 
to satisfy the complaint, or to answer the sjime in writ¬ 
ing, within a reasonable time, to be specified; by the com¬ 
mission. If such common carrier within the time specified 
shall make reparation for the injury alleged to have been 
done, the common carrier shall be relieved of liability to 
the complainant only for the particular violation of law 
thus complained of. If such carrier or carriers shall not 
satisfy the complaint within the time specified, or there 
shall appear to be any reasonable ground for investigating 
said complaint, it shall be the duty of the commission to 
investigate the matters complained of in such manner and 
by such means as it shall deem proper. 

24 that the procedure prescribed does not include a 
motion for severance, but that pursuant to the stat¬ 
ute above quoted, it became the duty of the! Commission 
upon the filing of the complaint (Exhibit A to the petition 
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heroin) to investigate the matters complained of therein, 
including 1 the existence and reasonableness of the rates 
charged by all the railroads made defendants in said com¬ 
plaint for shipments between all the points of origin and 
destination in said complaint alleged, and the Commission 
does not know and can not know until it has made its said 
investigation just what shipments, from what points of 
origin to the named points of destination can or would move 
over the lines of the relator, or what rate schedules are or 
were applicable to shipments over relator’s lines; that it 
was and is the duty of the Commission to determine what 
evidence which may be adduced by the respective parties 
is relevant as distinguished from that which is irrelevant 
to the issues as to each particular defendant, and to con¬ 
form its action and any order which it may make as to 
any particular defendant to the evidence relevant to such 
defendant. 

Further answering the allegations of the petition herein, 
the Commission says that the relator in presenting its mo¬ 
tion for severance (Exhibit C to the petition herein) did 
not adduce or offer to adduce proof in support of the 
allegations of fad set out in its motion, but that in the in¬ 
vestigation and hearings which the Commission is required 
by law to conduct with respect to the allegations of said 
complaint, the relator will be entitled by law to a full oppor¬ 
tunity for the introduction of proof of the truth of said 
allegations in the course of said investigation. 

Further answering the petition herein, the Commission 
says that all its actions in the premises have been entirely 
within its jurisdiction: that it has not exceeded its 
25 jurisdiction: that it has not deprived relator of any 
legal right nor imposed any unlawful or illegal bur¬ 
den upon the relator or relator's property without due 
process of law; and that it has conducted and is conducting 
its proceedings in this case in a manner legal, regular and 
in full accord with right and justice. 

The Commission further stales that under the law it is 
authorized and empowered to make rules for the transac¬ 
tion of its business and for the conducting of investigations 
pursuant to complaints made to it; that it is empowered 
by law with discretion to refuse to sever ils investigation 
and hearing under the complaint as tiled and is authorized 
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and empowered to determine in a single proceeding all the 
issues that may be raised by the complaint, and it states 
that the said proceeding before it will not inflict upon, or 
subject the relator to, any legal injury. 

Further answering the allegations of the j petition, the 
Commission says that paragraph 4 of Section 1G of the 
Interstate Commerce Act provides for suits to enforce 
orders of the Commission making awards of damages and 
reads as follows: 


Joinder of parties; process; judgment.—In such suits 
all parties in whose favor the commission majy have made 
an award for damages by a single order may! be joined as 
plaintiffs, and all of the carriers parties t<j> such order 
awarding such damages may be joined as defendants, and 
such suit may be maintained by such joint plaintiffs and 
against such joint defendants in any district Where any one 
of such joint plaintiffs could maintain suchj suit against 
any one of such joint defendants; and service of process 
against any one of such defendants as may not be found in 
the district where the suit is brought may be! made in any 
district where such defendant carrier has jits principal 


operating office. In case of such joint suit flie recovery, 
if any, may be by judgment in favor of any one of such 
plaintiffs, against the defendant found to be liable to such 


plaintiff. 


The Commission further states that under! the law any 
order made by it for the payment of reparation would con¬ 
stitute only prima facie evidence of theiright of eom- 
26 plainant to recover such reparation, and that, there¬ 
fore, the making of an order of reparation by the 
Commission would constitute no irreparable injury, or any 
legal injury against the relator. The Commission further 
says that the proceedings of the Commission! are not sub¬ 
ject to review by this court upon writ of cej'tiorari; that 
mandamus would not lie to compel the Commission to sever 
and separate the proceeding before it, and that writ of pro¬ 
hibition should not issue to prevent it from proceeding 
upon said complaint. 

All of which matters and tilings the Commission is ready 
to aver, maintain and prove as this Honorable Court shall 
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direct, and hereby prays that the rule issued herein be dis¬ 
charged and that the relator’s petition be dismissed. 

INTERSTATE COMMERCE COMMISSION, 
By NELSON THOMAS, 

Attorney. 

DANIEL W. KNOWLTON, 

Chief Couneel, of Counsel. 

27 City of Washington, 

District of Columbia, ss: 

Ezra Brainerd, being duly sworn, says that he is a mem¬ 
ber and Chairman of the Interstate Commerce Commission, 
the respondent above named, and that he makes this affi¬ 
davit on behalf of said Commission; that he has read the 
foregoing return and answer and knows the contents 
thereof, and that the same are true. 

EZRA BRAINERD, Jr. 

Subscribed and sworn to before the undersigned, a notary 
public, within and for the District of Columbia, this 2(ith 
dav of Februarv, 1931. 

[seal.] ; ' EUGENIA IV. SUTER, 

Notary Public. 

28 Supreme Court of the District of Columbia. 

Tuesday, March 10", 1931. 

Session resumed pursuant to adjournment, Hon. Wen¬ 
dell P. Stafford, Justice, presiding. 

* 1* *■#.#** 


By Chief Justice Alfred A. Wheat. 

Come now the parties to the above-entitled cause, by 
their respective attorneys of record, and thereupon this 
cause comes on for hearing upon the petition of the relator 
filed herein, the rule and order to show cause issued thereon, 
the return to rule and order to show cause and answer of 
the respondent filed herein, the relator’s traverse and 
joinder of issue filed herein and all other proceedings, and 
after evidence was taken in open court the cause was ar- 
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gued by the respective attorneys and submitted to the court. 
Whereupon it is upon consideration thereof adjudged and 
ordered that the prayers of said petition be and they are 
hereby denied; that the rule to show cause be, and the 
same is hereby discharged, and the relator’$ petition dis¬ 
missed; that the relator take nothing by its action; that 
respondent go hence without day, be for nothing held and 
recover of the relator its costs of defense to be taxed by 
the clerk, and have execution. 

Memoranda. 

March 13, 1931.—Appeal noted by Relatoij, and penalty 
of Undertaking on Appeal fixed at $100 or $50 in lieu 
thereof. 

$50 deposited in lieu of Undertaking on Appeal. 

29 Relator’s Assignment of Errors. 

Piled Apr. 11,1931. 

# # . * * * * | * 

Now comes the relator in the above entitled cause and 
makes and files the following assignment of errors upon 
which it will rely upon its prosecution of the appeal in the 
above entitled cause from a judgment entered by this 
Honorable Court on tiie 10 day of March, 1931, and shows 
that in the proceeding, record and judgment in the above 
entitled cause there was manifest error in the following 
respects: 

1. The court erred in discharging the rule fo show cause 
herein and dismissing relator’s application! herein for a 
writ of certiorari, or, in the alternative, for aj writ of man¬ 
damus or a writ of prohibition. 

2. The court erred in denying the prayers jof the relator 
in said application herein. 

3. The court erred in refusing to issue aj writ of cer¬ 
tiorari as prayed for in said application. 

4. The court erred in refusing to issue a iwrit of man¬ 
damus as prayed for in said application. 

4—5388a 
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5. The court erred in refusing to issue a writ of 
30 prohibition as prayed for in said application. 

Wherefore said relator prays that said judgment 
of said Supreme Court of the District of Columbia may be 
reversed and that said court be directed to grant such other 
and further relief as mav seem proper. 

THE DELAWARE AXD HUDSON 
RAILROAD CORPORATION, 

By II. T. NEWCOMB, 

CHARLES E. HUGHES, Ji;., 
ROBERT E. QUIRK, 

ROBERT E. QUIRK, 

Its Attorneys. 


Service accepted. 

NELSON THOMAS, 

Attorney for Interstate Commerce Commission. 
31 Designation of Record. 

Filed April 13, 1931. 

#***#*• 

Now comes the United States of America, ex rel. The 
Delaware and Hudson Railroad Corporation, relator in the 
above entitled cause and designates the parts of the record 
which it desires to have included in the transcript, said 
parts being considered sufficient for the determination of 
the questions raised on appeal, namely 

(1) Relator's petition, with exhibits attached thereto. 

(2) The court’s rule to show cause; with evidence of 
service thereof. 

(3) Answer of respondent. 

(4) Judgment of court of March 10, 1931 discharging 
rule and dismissing petition. 

(5) Bill of exceptions and stipulation of counsel rela¬ 
tive to narrative of testimony and use of Rules of Practice 
Before the Commission. 

(6) Note of appeal in open court and action of court fix¬ 
ing appeal bond and authorizing deposit in lieu thereof, 
and docket entry showing such deposit. 
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(7) Assignment of errors. 

(8) This designation. 

ROBERT E. QUIRK, 
Attorney for Relator. 

Service of above designation accepted this 13th day of 
April, 1931. 

NELSON THOMAS, 
Attorney for Respondent. 

32 Supreme Court of the District of Columbia. 

Tuesday, April 14, 1931. 

Session resumed pursuant to adjournment, Hon. Oscar R. 
Luhring, Justice, presiding. 

* * * # * # j # 

By Chief Justice Alfred A. Wheat. 

Now conies the Relator herein and presents its Bill of Ex¬ 
ceptions in the above-entitled cause, and prays that' the 
same may be signed and made of record, nync pro tunc, 
which is accordingly done. 

33 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss. 

I, Frank E. Cunningham, Clerk of the Supieme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 32, both inclusive, to be aj true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this tran¬ 
script, in cause No. 79213 at Law, wherein The United 
States of America ax rat. The Delaware and Hudson Rail¬ 
road Corporation is Relator and Interstate Commerce Com¬ 
mission is Respondent', as the same remains [upon the files 
and of record in said Court. 

In testimony whereof I hereunto subscribe |my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 16th day of April, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 
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34 Supreme Court of the District of Columbia. 

At Law. 

No. 79213. 

United States of America ex Rel. The Delaware and 
Hudson Railroad Corporation, Relator, 
vs. 

Interstate Commerce Commission, Respondent. 

Bill of Exceptions. 

Filed Apr. 14. 1931. 

Be it remembered that at the trial of this case before 
Mr. Chief Justice Wheat on March C, 1931, F. N. Hiller 
and IT. D. Boynton, being first duly sworn testified on be¬ 
half of relator on direct examination and on cross-examina¬ 
tion in substance as shown in the narrative of tile evidence 
attached hereto and made a part hereof all of which has 
been agreed to by opposing counsel. 

The foregoing is the substance of all the testimony bear¬ 
ing upon the exceptions herein reserved on behalf of relator 
and respondent. 

And thereupon, and as all of said exceptions were duly- 
noted and allowed as aforesaid and duly entered upon the 
minutes of the court, and because the matters and things 
hereinbefore recited are not matters of record, in order to 
make the same a part of the record herein, which is hereby 
ordered, so that the relator may have its ease reviewed on 
appeal, the relator by its attorney moves the court 

35 to sign and seal this, its bill of exceptions, to have 
the same force and effect as if each and every one of 

said exceptions had been separately signed and sealed which 
motion is granted by the court; and thereupon the relator 
tenders this, its bill of exceptions and requests the court to 
sign and seal the same, which is accordingly done, now 
for then, this 14th day of April, 1931. 

ALFRED A. WHEAT, 

Chief Justice. 

Approved: 

ROBERT E. QUIRK, 

Attorney for Relator. 

NELSON THOMAS, 

Attorney for Respondent. 
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36 Supreme Court of the District of Columbia. 

At Law. 

No. 79213. 

United States of America ex Del. The Delaware and 
Hudson Railroad Corporation, Relator, 

vs. 

Interstate Commerce Commission, Respondent. 

Stipulation. 

There having been offered certain evidenc^ in this pro¬ 
ceeding, now for the purpose of reducing tho record on ap¬ 
peal the parties, by their respective counsel,! stipulate: 

That the attached narrative statement of testimony con¬ 
stitutes a true and correct transcript in condensed form of 
all of the testimony offered and received in evidence in this 
case, and 

That respondent's exhibit No. 2 referred t6 in said nar¬ 
rative, being- a printed copy of “Rules of Practice Before 
the Commission”, because of its volume ik not copied 
therein, but it is agreed between the parties by their re¬ 
spective counsel that said rules shall be deemjed before the 
court and that either side may refer to and; quote there¬ 
from, and for this purpose five copies will be supplied to 
appellate court. 

II. T. NEWCOMB, 

CHARLES E. HUGHES, Jr., 
ROBERT E. QUIRK, j 

Attorneys for Relator. 
NELSON THOMAS, 

Attorney for Respondent. 


April 10, 1931. 
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37 In Iho Supreme Court of the District of Columbia. 

At Law. 

No. 79213. 

United States of America ex Eel. The Delaware and 
Hudson Railroad Corporation, Relator, 

vs. 

Interstate Commerce Commission, Respondent. 

"Washington, D. C., March 6, 1931. 

The ahove-entitlod matter came oil for hearing before 
Mr. Chief Justice Wheat at 11:20 a. m. 

Appearances: 

Mr. Charles Evans Hughes, Jr., Mr. II. T. Xewcomb, and 
Mr. Robert K. Quirk, appearing for Relator. 

Mr. Nelson Thomas, appearing for the Interstate Com¬ 
merce Commission, Respondent. 

Proceedings. 

F. N. Hiller has called as a witness on 1 lelialf of relator 
and, having been first duly sworn, testified as follows: 

Direct examination. 

By Mr. Hughes: 

My name is F. X. Hiller. I am familiar with the com¬ 
plaint in the so-called Xortli Carolina Hosiery case, 

38 Docket Xo. 29381 before the Interstate Commerce 
Commission, entitled “North Carolina Hosiery 

Manufacturers Traffic Association vs. Boston & Maine 
Railroad, and others”. 

It complains of rates for transportation between some 
points in which The Delaware and Hudson Railroad Cor¬ 
poration cannot participate. The rates and points to which 
I refer are the rates on glauber salts in carloads from 
Chester and Marcus Hook, Pa., to Burlington, N. C. 
Chester and Marcus Hook, us origin points, are located 
southeast of the southern terminus of The Delaware and 
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Hudson Railroad. Burlington, N. C., the destination, is 
located much farther southeast of the said tejrminus. It is 
not possible for The Delaware and Hudson Railroad Cor¬ 
poration to participate in the transportation of glauber 
salts or any other freight between those points. Its prede¬ 
cessor railroad has never done so. There arejnot and there 
never have been any rates to which The Delaware and Hud¬ 
son Railroad Corporation or its predecessor is or has been 
a party, that are applicable to g-lauber saltsi or any other 
commodity between those points. 

(The respondent by its counsel objected to the questions 
of relator’s counsel relative to the relator’s participation 
in transportation or rates and to the answers given by the 
witness to said questions and stated in substance in the 
above paragraph, as incompetent, irrelevant and imma¬ 
terial, which objection being overruled by the court, the 
respondent by its counsel duly excepted.) 

I am familiar with the map attached to tjie petition in 
this proceeding. It is substantially accurate; with respect 
to the matters which it purports to set forth, j 

(Witness excused.) 

39 It was also stipulated, with the Court’s permis¬ 
sion, that the testimony given by Mij. Boynton in 
case No. 79212, except in so far as it refers to the particular 
points involved in the American Glue case, should also be 
considered as testimony in this case, subject to the same 
objections and exceptions. With that stipulation the peti¬ 
tioner rested. 

The Commission offered in evidence, without objection, 
a certified photostatic copy of the answer filed by the rela¬ 
tor as a defendant in the case of North Carolina Hosiery 
Manufacturers Traffic Association, complainant, vs. Boston 
& Maine Railroad Company, et ah, I. C. C. Docket 23981. 
The document referred to was received in jevidcnce and 
marked respondent’s exhibit No. 1 and was in words and 
figures as follows: 

Answer of Defendant The Delaware and Hudson Railroad 
Corporation. 

The defendant above named, for answer to the complaint 
in this proceeding, respectfully states: 
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1. This defendant is without knowledge either to affirm 
or deny the averment in Paragraph one of the complaint. 

2. This defendant is without knowledge either to affirm 
or deny the averment in Paragraph two of the complaint. 

3. This defendant admits that it is now and has been 
since 12:01 a. m., on April 1, 1930 a common carrier en¬ 
gaged in interstate commerce, subject to the Interstate 
Commerce Act; but denies that it was such a common car¬ 
rier prior thereto. 

4. This defendant denies that the rates charged and col¬ 
lected as alleged in Paragraph four of the complaint, are 
unjust or unreasonable in violation of Section one of the 
Act. This defendant is without knowledge either to affirm 
or deny the averments in said Paragraph four as to the 
shipments made by complainant or the rates charged 
thereon. 

5. This defendant denies that the rates referred 
40 to in Paragraph five of the complaint would be rea¬ 
sonable rates on the traffic in question. 

6. This defendant denies the allegations in Paragraph 
six of the complaint. 

7. As a further and special matter of defense, this de¬ 
fendant avers that it was not an operating company en¬ 
gaged in interstate commex’ce prior to 12:01, a. m., on April 
1, 1930, and did not transport any shipments prior to that 
date. 

Wherefore this defendant prays that the complaint in 
this proceeding be dismissed. 

(Testimony Concluded.) 

Endorsed on cover: District of Columbia Supreme 
Court. Xo. 5388. The United States of America ex Eel. 
The Delaware and Hudson Railroad Corporation, appel¬ 
lant, vs. Interstate Commerce Commission. Court of Ap¬ 
peals, District:of Columbia. Filed Apr. 17, 1931. Henry 
W. Hodges, Clerk. 
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carriers and to hear and determine separately such respec¬ 
tive claims, or for writs of prohibition to prevent the Com¬ 
mission from proceeding to hear and determine the claims 
against appellant without such severance. 

Statement. 

The appellant. The Delaware and Hudson Railroad Cor¬ 
poration (hereinafter referred to as the “relator"), is a 
common carrier by railroad operating a railroad system 
extending from Rouses Point, New York, on the Canadian 
frontier, to Plymouth, near Wilkes Rarre, Pennsylvania. 
From Albany the line runs in a generally southwesterly 
direction and the company has no tracks or property south 
of Wilkes Rarre. The location of relators railroad is 
shown on maps (R. 18, 38: R. 1 15, 31), copies of which are 
annexed to this brief. 

Mo. 5.389 (American Glue Case). 

In No. 5:389, hereinafter referred to as “American 
Glue Case," Eastern Equities Corporation and American 
Glue Company, Inc., filed a complaint and an amended 
complaint with the Commission (hereinafter sometimes 
called the “respondent") against the Roston and Maine 
Railroad and twenty-five other carriers by railroad, in¬ 
cluding the relator. 

The amended complaint (R. 14) (hereinafter called the 
“complaint") alleges that certain rates on shipments of 
glue stock to Philadelphia and Springdale, Pennsylvania, 
are in violation of Section 1 of the Interstate Commerce 
Act and that complainants have thus been damaged to the 
extent that the rates they have paid have exceeded just 
and reasonable rates. The Commission is asked to order 
just and reasonable rates to Springdale and to award 
reparation for such damages with respect to past trans¬ 
portation to both Springdale and Philadelphia. 
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The complaint names twenty-three scattered points of 
origin of shipments to Springdale and eleven points of 
origin of shipments to Philadelphia. The geographical 
location of relators railroad is such that it is impossible 
for it to participate in movement from most of these 
points. 

The relator duly moved the Commission fof a severance 
of the complaints in so far as they concern shipments 
or charges in which relator has in no way participated. 
The respondent denied this motion. 

Relator's motion for severance (R. 19) shows that 
relator is in no way involved as to seventeen of the twenty- 
three points of origin of shipments to Springdale and as to 
seven of the eleven to Philadelphia. No part of the trans¬ 
portation from those points to the destinations respectively 
has ever been or ever can be over relator’s railroad, and 
relator is not a party to and has not participated in any 
rates applied to such shipments. Relator caijnot share in 
transportation from points located south of very much 
west of its line of railroad, either to Springdale or to 
Philadelphia. 

In the case of shipments to Springdale^ relator, as 
shown in the motion for severance, did not apd could not 
participate in transportation from any of the following 
points named in the complaint: 


Ashtabula, Ohio 
Baltimore, Maryland 
Brantford, Ontario 
Buckhannon, West Virginia 
Buffalo, New York 
Chicago, Illinois 
Cincinnati. Ohio 
Columbus, Indiana 
Conneaut. Ohio 


Little Falls. New York 
Newark, New -Jefsey 
Norwood, Massachusetts 
Parsons, West Yjirginia 
Portville, New Yjork 
Bichwood. West Virginia 
Rochester, New York 
Sault Ste. Marie. Michigan 


j 
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In the case of shipments to Philadelphia, relator, as 
shown in the motion for severance, did not and could not 
participate in transportation from any of the following 
points: 

Baltimore, Maryland Lurav, West Virginia 

Irvington, Xew Jersey Newark, New Jersey 

Little Falls, New York Portville, New Y'ork 

Wilmington, Delaware 

The above points of origin are indicated by the mark 
“o” on the annexed maps designated “American Glue 
Case." 

The few points of origin which may be served by re¬ 
lator, as shown by the motion for severance, are all located 
in northern New Y'ork or in New England and are: 

In the case of shipments to Springdale: 

Ballston Spa, New Y'ork Morrisville, Vermont 

Dover, New Hampshire Peabody, Massachusetts 

Lowell, Massachusetts Worcester, Massachusetts 

In the case of shipments to Philadelphia: 

Ballston Spa, New Y’ork Peabody, Massachusetts 

Danversport, Massachusetts Woburn, Massachusetts 

The above points of origin are indicated by the mark 
“ • " on the annexed maps, designated “American Glue 
Case.'’ 

No. 5,388 (North Carolina Hosiery Case). 

In No. 5,388, hereinafter referred to as “North Caro¬ 
lina Hosiery Case,” a complaint (It. 1 11) was filed with the 
respondent Commission in which it was alleged that rates 
on glauber salts to Burlington, North Carolina, from Wil¬ 
mington, Massachusetts, and Chester and Marcus Hook, 
Pennsylvania, were unjust and unreasonable in violation 
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of Section 1 of the Act, and that May Hosiery Mills, Inc. 
had paid sixty-one cents per hundred pounds from Wil¬ 
mington and fifty-two cents per hundred pounds from 
Chester and Marcus Hook, whereas reasonable rates would 
be, respectively, forty-five cents from Wilmington and 
thirty-six cents from Chester and Marcus Hook. Relator 
and six other carriers were named as defendants and 
reparation for the excess charges alleged is sought. 

Relator duly moved the respondent for a severance 
(R. 1 15) of the complaints in so far as they concern ship¬ 
ments and rates from Chester and Marcus tHook. The 
respondent denied this motion. 

As shown in relator's motion for severance, the relator 
participated in shipments from Wilmington, Massachu¬ 
setts, to Burlington, North Carolina, but its whole rail¬ 
road is located far north, not only of Burlington, but of 
Chester and Marcus Hook, and it did not and could not 

participate in transportation from those points. 

j 

Assignments of Error. \ 

The relator relies upon the following assignments of 
error in both eases (R. 29; R. 1 25) : 

1. The court erred in discharging the rules to show 
cause herein and in dismissing relator's applications herein 
for writs of certiorari or, in the alternative, for writs of 
mandamus or writs of prohibition. 

2. The court erred in denying the prayers of the 
relator in said applications herein. 

3. The court erred in refusing to issue writs of certio¬ 
rari as prayed for in said applications. 

4. The court erred in refusing to issue writs of man¬ 
damus as prayed for in said applications. 

| 

5. The court erred in refusing to issue Writs of pro¬ 
hibition as prayed for in said applications. 
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Applicable Provisions of Interstate 
Commerce Act. 

The following are the provisions of the Interstate Com¬ 
merce Act (U. S. C., Title 4!)) which are particularly in¬ 
volved in these proceedings: 

■U, par. “(5) Just and reasonable charges required; 
classification of messages, and rates; exchange of services. 
All charges made for any service rendered or to be ren¬ 
dered in rhe transportation of passengers or property or 
in the transmission of intelligence by wire or wireless as 
aforesaid, or in connection therewith, shall be just and 
reasonable, and every unjust and unreasonable charge for 
such service or any part thereof is prohibited and declared 
to be unlawful: * * *" 

“§S. Liability in damages to persons injured by vio¬ 
lation of law. In case any common carrier subject to the 
provisions of this chapter shall do, cause to be done, or 
permit to be done any act, matter, or thing in this chapter 
prohibited or declared to be unlawful, or shall omit to de 
any act, matter, or thing in this chapter required to be 
done, such common carrier shall be liable to the person or 
persons injured thereby for the full amount of damages 
sustained in consequence of any such violation of the pro¬ 
visions of this chapter, together with a reasonable counsel 
or attorney's fee, to be fixed by the court in every case of 
recovery, which attorney’s fee shall be taxed and collected 
as part of the costs in the case. 

“§9. Remedies of persons damaged; election; wit¬ 
nesses. Any person or persons claiming to be damaged by 
any common carrier subject to the provisions of this chap¬ 
ter may either make complaint to the Commission as here¬ 
inafter provided for, or may bring suit in his or their own 
behalf for the recovery of the damages for which such com¬ 
mon carrier may be liable under the provisions of this chap¬ 
ter. in any district court of the United States of competent 
jurisdiction; but such person or persons shall not have the 
right to pursue both of said remedies, and must in each 
case elect which one of the two methods of procedure herein 
provided for he or they will adopt. * * * ” 


“§13. Complaints to and investigation^ by Commis¬ 
sion. — (1) Complaint to Commission of violation of laic bp 
carrier; reparation; investigation. Any person, firm, corpo¬ 
ration, company, or association, or any mercantile, agricul¬ 
tural, or manufacturing society or other organization, or 
any body politic or municipal organization, or any com¬ 
mon carrier complaining of anything done Or omitted to 
be done by any common carrier subject to the provisions 
of this chapter in contravention of the provisions thereof, 
may apply to said Commission by petition! which shall 
briefly state the facts; whereupon a statement of the com¬ 
plaint thus made shall be forwarded by the Commission 
to such common carrier, who shall be called upon to satisfy 
the complaint, or to answer the same in writing, within 
a reasonable time, to be specified by the Coinmission. If 
such common carrier within the time specified shall make 
reparation for the injury alleged to have been done, the 
common carrier shall be relieved of liability to the com¬ 
plainant only for the particular violation of law thus com¬ 
plained of. If such carrier or carriers shall not satisfy 
the complaint within the time specified, or there shall ap¬ 
pear to be any reasonable ground for investigating said 
complaint, it shall be the duty of the Commission to in¬ 
vestigate the matters complained of in such manner and 
by such means as it shall deem proper.” 

“§16. Orders of Commission and enforcement there¬ 
of; forfeitures. — (1) Orders by Commission for payment 
of damages. If, after hearing on a complaint! made as pro¬ 
vided in section 13 of this chapter, the Commission shall 
determine that any party complainant is entitled to an 
award of damages under the provisions of this chapter for 
a violation thereof, the Commission shall niake an order 
directing the carrier to pay to the complainant the sum 
to which he is entitled on or before a day named. 

“(2) Proceedings in courts to enforce orders; costs: 
attorney's fee. If a carrier does not comply with an order 
for the payment of money within the time lijnited in such 
order, the complainant, or any person for whose benefit 
such order was made, may file in the district court of the 
United States for the district in which he resides or in 
which is located the principal operating office of the car¬ 
rier, or through which the road of the carrier runs, or in 
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any State court of general jurisdiction having jurisdiction 
of the parties, a petition setting forth briefly the causes for 
which he claims damages, and the order of the Commission 
in the premises. Such suit in the district court of the 
I'nited States shall proceed in all respects like other civil 
suits for damages, except that on the trial of such suit the 
finding's and order of the Commission shall be prima facie 
evidence of the facts therein stated, and except that the 
petitioner shall not be liable for costs in the district court 
nor for costs at any subsequent stage of the proceedings 
unless they accrue upon his appeal. If the petitioner shall 
finally prevail he shall be allowed a reasonable attorney's 
fee, to be taxed and collected as a part of the costs of the 
suit. 

•m3) * * * 

*•(4) Joinder of parties; process; judgment. In such 
suits all parties in whose favor the Commission may have 
made an award for damages by a single order may be 
joined as plaintiffs, and all of the carriers parties to such 
order awarding such damages may be joined as defendants, 
and such suit may be maintained by such joint plaintiffs 
and against such joint defendants in any district where 
any one of such joint plaintiffs could maintain such suit 
against any one of such joint defendants; and service of 
process against any one of such defendants as may not be 
found in the district where the suit is brought may be made 
in any district where such defendant carrier has its prin¬ 
cipal operating office. In case of such joint suit the recov¬ 
ery, if any, may be by judgment in favor of any one of 
such plaintiff's, against the defendant found to be liable to 
such plaintiff.” 

"jlT. Proceedings of Commission'; divisions and oper¬ 
ation thereunder. — (1) Conduct of proceedings; seal; 
oaths; quorum; rules; records. The Commission may con¬ 
duct its proceedings in such manner as will best conduce 
to the proper dispatch of business and to the ends of jus¬ 
tice. The Commission shall have an official seal, which 
shall be judicially noticed. Any member of the Commission 
may administer oaths and affirmations and sign sub¬ 
poenas. A majority of the Commission shall constitute a 
quorum for the transaction of business, except as may be 
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otherwise herein provided, but no commissioner shall par¬ 
ticipate in any hearing or proceeding in which he has any 
pecuniary interest. The Commission may, from time to 
time, make or amend such general rules or ojrders as may 
be requisite for the order and regulation of proceedings 
before it, or before any division of the Commission, includ¬ 
ing forms of notices and the service thereof^ which shall 
conform, as nearly as may be, to those in use in the courts 
of the United States. Any party may appear before the 
Commission or any division thereof and be heard in person 
or by attorney. Every vote and official act of the Com¬ 
mission, or of any division thereof, shall be entered of 
record, and its proceedings shall be public up< n the request 
of any party interested.” 

•Jurisdiction to Issue if'rits. 

The Supreme Court of the District of Columbia, as the 
court of general jurisdiction, possesses supervisory juris¬ 
diction over inferior tribunals, boards and bodies, which is 
exercised by writs of certiorari, mandamus Or prohibition 
where there is no other adequate remedy. United States v. 
West, 34 App. D. C. 12, 17; West v. Hitchcock, 19 App. 
D. C. 333, 342; Porter v. Gardner, 51 App. D. C. 154; U. S. 
ex rel. 7 /uniboldt S. S. Co. v. Interstate Commerce Commis¬ 
sion, 37 App. D. C. 266, 274. Express authority to issue 
these writs has been conferred upon the Supreme Court 
of the District of Columbia by statute as follows: 

“Writs. —The said supreme court may in its 
appropriate special terms, issue writs of quo war¬ 
ranto, mandamus, prohibition, scire facias, cer¬ 
tiorari, injunction, prohibitory and mandatory, ne 
exeat, and all other writs known in common law 
and equity practice that may be necessary to the 
effective exercise of its jurisdiction. ..." Code of 
Law for District of Columbia. Act of March 3. 1901, 
c. 854, Sec. 68, 31 Stat. 1189. 1200. 

It is common practice to join applications in the alter¬ 
native for writs of certiorari, mandamus, or prohibition. 
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Cf. Ex parte Simons, 247 U. S. 231; American Construc¬ 
tion Co. v. Jacksonville Ry. Co., 148 IT. S. 372; Ex parte 
Tiffany, 252 U. 8. 32; Donner Steel Co. Inc. v. Interstate 
Commerce Commission, 52 App. 1). C. 221. 

In Application of Quistead, 4 F. (2d) 802, 803, appli¬ 
cation for certiorari was made. The court found, how¬ 
ever, that mandamus was the proper remedy, and accord¬ 
ingly granted this writ under a general prayer for such 
other and further relief as might be just in the premises. 

ARGUMENT. 


I. 


The Commission's proceedings in these cases 
are nnanthorized by law. 

The question presented by these two appeals is whether 
any remedy is available to carriers against a seriously 
burdensome attempt of the Commission to unite in one 
proceeding, for hearing and determination together, un¬ 
related claims for reparation against many carriers. 

The provisions of the Interstate Commerce Act under 
which claims for reparation are brought are: 

By Section 1, Paragraph (5), of the Act every unjust 
and unreasonable charge is prohibited and declared to be 
unlawful. Section S imposes liability upon the carrier 
for the amount of damages caused by such violation. 
Section 9 gives the person damaged an election of rem¬ 
edies for the recovery of such damages, either a complaint 
to the Commission or a suit in court. Sections 13 and 16, 
respectively, prescribe the procedure to be followed by the 
Commission for the determination of damages when the 
injured party elects to proceed before the Commission and 
provide for judicial enforcement of such determination. 
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Section 8 of the Act, in so far as it imposes liability for 
charging unjust and unreasonable rates, ijs declaratory 
of the common law liability of carriers. Tift v. Southern 
Ry. Co., 123 Fed. 789, affd. 206 U. S. 428; Interstate Com¬ 
merce Commission v. Railway Co., 167 U. S. 470, 501, 505. 
Charging an excessive or unreasonable rate; is a common 
law tort and carriers participating therein are jointly 
and severally liable therefor. 

As said by the Commission in International Nickel Co. 
V. Director-General, 66 I. C. C. 627, 628: j 

“The charging of an unreasonable rate is a tort, 
Southern Pac. Co. v. Darnell-Taenzer Co., 245 U. S., 
531, 534, and the parties to such a rate are jointly 
and severally liable for any resulting; damage.” 

See also: Louisville A Nashville R. R. Co. v. Sloss- 
Sheffield Steel <£• Iron Co., 295 Fed. 53, 59, 269 IT. S. 217, 
232; 'World Publishing Co. v. Davis, 16 F. (|2d) 130, 133, 
affd. 20 F. (2d) 613. i 

Bearing in mind that charging an unjust and unrea¬ 
sonable rate is a tort, it is plain that the tofts, if any, of 
the relator herein are wholly separate and distinct from 
the torts of the other carrier defendants which are involved 
in the transportation from the points of origin that relator 
does not serve. Louisville d- Nashville R. R. Co. v. Sloss- 
Sheffield Steel d Iron Co., 269 U. S. 217, 232,! 233; Central 
R.R. Co. v. United States, 257 U. 8. 247, 259 

A glance at the maps annexed to this brief makes this 
graphically clear. Assuming that relator is a tort feasor 
at all, it is manifest that it is so only because it charges, 
or joins with other carriers in charging, aiji unjust and 
unreasonable rate for transportation in which it partici¬ 
pates. It has no connection whatever with! any tort in¬ 
volved in transportation, for example, from pbicago. Cin¬ 
cinnati or Sault Ste. Marie to Springdale, or from Balti¬ 
more to Philadelphia, or from Marcus Hoofc: or Chester, 
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Pennsylvania, 1 to Burlington, Xorth Carolina. Relator 
lias no particle of interest in the hearing and determina¬ 
tion of claims for reparation connected with such trans¬ 
portation nor in any attack upon or defense of such rates. 

The alleged torts of relator, and those of the earners 
involved in such unrelated shipments, present no common 
issues of fact. 1 They relate to different regions, different 
routes and different conditions of transportation; to dif¬ 
ferent parties: subject matters, issues- and defenses, and 
necessarily involve wholly different evidence. 

Manifestly the joinder for hearing and determination, 
of such wholly unrelated claims against different carriers 
is utterly at variance with the rules governing judicial 
proceedings in the courts of the United States or under 
general law. 

In the courts of the United States, defendants cannot 
be joined in tort actions unless they are joint tort feasors. 
Gulf C. <£- S. F. Ry. Co. v. Cities Service Co., 273 Fed. 946. 
By reason of the so-called Conformity Act, State practice 
as to joinder Of causes and parties defendant is followed. 
United Mine Workers of America v. Coronado Coal Co., 
258 Fed. 829. 832-3, 259 U. S. 344, 3S2. 

Under state practice, it is elementary that defendants 
cannot be joined in tort actions unless they are joint tort 
feasors. See for example: Weinberg Co. v. Bixley, 185 Cal. 
ST: Otto v. Village of Highland Park, 204 Mich. 74; 
Dickey v. Willis, 215 Mass. 292; McGannon V. Chicago tC- 
N. W. By. Co., 160 Minn. 143; Benson v. City of St. Louis, 
219 S. IV. 575 (Mo.); La Bella v. Brown, 103 X. J. L. 
491; Croaley v. Schwarzschild & Sulzberger Co., 141 App. 
Div. 473 (X. Y.) ; Besharian v. Rhode Island Co., 41 R. I. 
94. And this is the well-established rule at common law. 
Sadler v. Great Western Railway Co. [1S96] A. C. 450. 

Most of the State codes provide, inter alia, that causes 
of action may be joined where they arise out of the same 
transaction, or are connected with the same subject of 
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action. But these provisions contemplate j joinder only 
where the same set of facts gives rise to relief against all 
the defendants, and do not permit joinder! of causes of 
action for unrelated torts against defendants who acted 
independently. Ader v. Blau, 241 X. Y. 7, 14, 15-16; Kon- 
ick v. Champneys, 108 Wash. 35; Tim v. Pekas, 226 N. W. 
276 (S. U.). Moreover, joinder of causes unjder the State 
codes is generally subject also to the further restriction 
that all defendants must be affected by eacli cause of ac¬ 
tion joined. Ader v. Blau, supra-; Hamilton \t. Empire Gas 
& Fuel Co., 297 Fed. 422, 428; Runciman vj. Brown, 223 
Mich. 298; Nahate v. Hanson, 106 Minn. 365; Griffith v. 
Griffith, 71 Ivans. 547. There are also code provisions 
authorizing joinder of actions for statutory penalties. But 
they are inapplicable here for the reason that liability for 
reparation is for compensation only. It is not in any sense 
a penalty. Spiller v. Atchison, Topeka & Santa Fe Ry. Co., 
253 IT. S. 117, 135; Meeker <C- Co. v. Lehigh j Valley R. R. 
Co., 236 U. S. 412, 423. 

Even if the causes should be analogized! to equitable 
proceedings, and the rules of practice in equity could be 
deemed applicable, the joinder attempted by the Commis¬ 
sion would be improper, for joint liability isj not asserted 
against defendants. More than one defendant cannot be 
joined in equity unless the liability is one asserted against 
all the material defendants, or unless sufficient grounds 
appear for uniting the causes of action in order to promote 
convenient administration of justice. Seje generally: 
Federal Equity Rule 26; Equity Rule 19, Supreme Court of 
the District of Columbia. 

These rules are drawn from the old Chancery practice 
under which, as said by the Chancellor in Dunn v. Cooper, 
3 Md. Ch. 46. 49, due regard must be had: 

“to considerations of general convenience, and the 
important object of advancing the administration 
of justice, by avoiding, on the one hand, the multi¬ 
plying unnecessary litigation, and on the other, the 
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involving of suitors in needless and oppressive ex¬ 
penses." 

Within certain limits, some expedition may be gained 
through the trial in one suit of similar issues, or of related 
causes against defendants having a common interest. Cf. 
Marcus BrownHolding Co. v. Feldman, 269 Fed. .'506, 309, 
310: United States v. Xew England Fish Exchange. 258 
Fed. 732, 744. Hut arbitrary joinder of wholly unrelated 
claims against many defendants leads to increased ex¬ 
pense, delay, undue complication and confounding of issues 
and proofs. A bill in equity in which unrelated causes 
of action against different defendants were so confounded 
would therefore be objectionable and subject to demurrer 
as “multifarious". Walker v. Powers, 104 U. S. 245, 251; 
cf. Beveridge v; Crawford Cotton Mills, 257 Fed. 832, 839; 
United States V. Carbon Co. Land Co., 9 F. (2d) 517, 519; 
affd. 274 U. S. 640. 

In the cases at bar there is neither joint liability, 
a common controlling point of litigation, nor identity of 
subject-matter. Cf. United States v. Marine Engineers 
Beneficial Ass'n Xo. 38, 277 Fed. 830, 834; Benjamin v. 
Stanley Co. of America, 37 F. (2d) 904, 906; Swift v. 
Inland Xarigation Co., 234 Fed. 375, 376. In a converse 
situation it was held, in St. Louis, I. Mt. do So. Ry. Co. 
v. McKnight, 244 U. S. 368, 375, that where the validity 
of a rate promulgated by a State commission had been 
sustained, a carrier could not. by supplemental bill in 
equity, enjoin shippers and travelers from bringing a 
multiplicity of suits for damages. The court said that the 
claim of each shipper presented a separate controversy 
unconnected with any of the others. 

The situation of the relator herein is exactly described 
in the classic definitions of “multifariousness.” 

Lord Cottenham in Campbell v. MacKay , 1 Myl. & Cr. 
603. 618, defined that term as follows: 


“Hut what is more familiarly understood by the 
term multifariousness, as applied to a bill, is where 
a party is able to say he is brought as a Defendant 
upon a record, with a large /tortion Y>f which, and 
of the cane made by which, he has ho connection 
whatever.'' Italics ours. 

I 

In Barents v. Oates, 89 Fed. 783, 791, the|court said: 

“Multifariousness arises from tile fact either 
that the transactions which form j the subject- 
matter of the suit are so separate ajnd dissimilar 
that they cannot conveniently be tried in one record, 
or that some defendant is able to sat/ that as to a 
large part of the transact ion set out \in the bill he 
has no interest or connection wharfrer." Italics 
ours. 

These principles defining the limits of permissible join¬ 
der of causes of action and parties defendant, and govern¬ 
ing the objection of multifariousness as addressed to bills 
in equity, are founded on fundamental considerations of 
right and justice. 

Joinder of unrelated causes of action against various 
defendants is inherently prejudicial. Seei Emerson v. 
Gaither, 103 Md. 564. 572, 575: Whitaker vj Condon, 130 
Md. 234, 243; Miller v. Willett. 70 X. J. Eq. 396, 404; 
Story, Equity Pleading, Sec. 271; Clephane. Equity 
Pleading and Practice, 205, 208: Miller, Equity Procedure 
(Md.), 133, 134; Jones, Manual of Equity Pleading and 
Practice 45-49. 

The manner of prejudice is well summarized in the 
case of People's National Bank v. Sarille, 25 App. D. C. 
139. Suit was brought against forty-nine defendants to 
recover on stock subscriptions. The court sustained a 
demurrer to the complaint on the ground that unrelated 
causes of action against different defendants had been 
joined in one suit. Male v. AUinson, 188 th S. 56, was 
followed. In discussing this case this Coiirt said (pp. 
143-145) : 
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"In the ease of Hale v. A Hinson, the Supreme 
Court of the United States quoted with approval 
and emphatically indorsed the views expressed in 
the ease by the lower court, which are to be found 
in 102 Fed. 790, and which are as follows: 
****** 

•Manifestly, as it seems to me, the defendants 
have no common interest in these questions, or in 
the relief sought by the receiver against each de¬ 
fendant. The receiver's cause of action against each 
defendant is. no doubt, similar to his cause of action 
against every other: but this is only a part of the 
matter. The real issue, the actual dispute, can only 
be known after each defendant lias set up his de¬ 
fense; ahd defenses may vary so widely that no 
two controversies may be exactly- or even nearly 
alike. If, as is sure to happen, differing defenses 
are put in by different defendants, the bill evidently 
becomes a single proceeding only in name. In 
reality it is a congeries of suits with little relation 
to each other, except that there is a common plain¬ 
tiff, who: has similar claims against many persons. 
****** 

‘Such a bill as is now before the court is certain 
to be the beginning of a long and expensive litiga¬ 
tion. The hearings are sure to be protracted. Sev¬ 
eral, perhaps many, counsel will no doubt be con¬ 
cerned, whose convenience must be consulted. The 
testimony will soon grow to be voluminous. The 
expense of printing will be large. The costs of wit¬ 
nesses will not in any degree be diminished; and, 
if some docket costs may be escaped, this is probably 
the only!pecuniary advantage to be enjoyed by this 
one cumbersome bill over separate actions at law.’ 

The Supreme Court has been at pains to repro¬ 
duce this portion of the opinion of the circuit judge 
as fully embodying its own views upon the subject; 
and for that reason we can do no better than repro¬ 
duce it here. It seems to us to be conclusive of the 
subject-matter of controversy in the present case. 
****** 



17 


Conceding, without determining the question, that 
the remedy of creditors in such cases is in equity, 
and not at common law, yet no more in equity 
than at common law is it allowable to join distinct 
and independent causes of action against different 
persons in no way connected with each other.” 


All of the inconvenience and prejudice to which the 
court adverted in the case last cited are present in unusual 
degree if joinder of unrelated claims for reparation, such 
as are here involved, is permitted. 

The torts alleged against relator and thje torts alleged 
against the other carriers, involved in transportation from 
points of origin which relator does not serve, are not only 
distinct and unrelated, but the issues with respect to them 
are governed by considerations involving wholly different 
evidence. 

In order to establish a tort and recoveil reparation, it 
is necessary to prove that the particular rate exacted was 
unreasonable. The chief elements to be considered in the 
determination of the reasonableness of a given rate may be 
summarized under two general headings: (1|) Cost of serv¬ 
ice; (2) Value of service. Smyth v. Ames,\ 169 U. S. 166, 
547; San Diego Land Co. v. National City, 174 U. S. 739, 
756; Louisville d Nashville K. R. Co. v. United States, 238 
U. S. 1, 11. 

The ascertainment of each of these elements must rest 
upon many issues of fact which are inherently peculiar to 
the particular transportation involved. This is evident 
upon examination of the various factors comprising each 
of the above two elements. 

In Northern Pacific Ry. Co. v. Department of Public 
Works, 268 II. S. 39, 44, it was held that cost of service of 
any given carrier could not be ascertained by calculations 
based upon average operating costs of seVeral carriers. 
Cost of service must be separately determined for each 
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carrier by independent consideration of such factors as the 
following: («) length of haul; (6) character of commod¬ 
ity; (e) configuration of country; ( d) density of traffic; 
(cl daily loaded car movement; (/) extent of empty car 
movement; ( y ) nature of equipment employed; (It) extent 
to which equipment is used; (i) expenditures required for 
maintenance of equipment; (j) whether the haul is on a 
main line or branch line; ( k ) whether carload or less than 
carload shipments. 

Xo argument is needed to show that the ascertainment 
of each of the above factors depends upon evidence relat¬ 
ing to the particular transportation in issue. The density 
of traffic, which is the relationship between volume of traf¬ 
fic and length of haul, is obviously wholly different for 
each carrier, and must vary according to each point of 
origin served by any carrier. Configuration of the country 
of course differs and has a most important bearing on cost 
of transportation. Proof of such facts with reference to 
one service of transportation or one carrier is entirely 
incompetent, irrelevant and immaterial as to any trans¬ 
portation performed by any other carrier. 

Issues may not, moreover, be simplified by considering 
merely out-of-pocket expenses on the particular commodity. 
All other actual costs must be considered and apportioned, 
such as outlays for maintenance of way, taxes and other 
general expenses applicable to all traffic rather than ex¬ 
clusively incurred in connection with the particular com¬ 
modity. Northern Pacific Ry. Co. v. North Dakota, 236 
U. S. 585, 596. Xor may broad generalizations, as to net 
revenues on all traffic be used, for gross receipts or ex¬ 
penses shed but little light upon whether the rate on a 
particular conimodity is reasonable. Interstate Commerce 
Commission v. Union Pacific II. It. Co., 222 U. S. 541, 549; 
Wood v. Tandalia Railroad Company, 231 U. S. 1, 67. 

.Merely because the same commodity is involved in 
separate reparation claims against different carriers does 
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not mean that common issues are presented. The com¬ 
modity is not the issue. Cost and value of the service are 
the issues. These issues involve, among other elements, 
the attractiveness of the traffic to the particular car¬ 
rier in view of its equipment, handling required in 
transportation over its road, tiie continuity and vol¬ 
ume, whether movement of that commodity produces 
additional business for this carrier, and whether the local 
conditions of traffic or competition permit or! require com¬ 
modity rates for the services performed. All these issues 
must be determined on evidence relating to the particular 
carrier and service. As was held in Florulfi East Coast 
Line v. United States, 234 U. S. 167, 1S6, evidence as to 
traffic of certain commodities on one railroad does not tend 
to establish the characteristics of the traffic of the same 
commodities on another carrier, and will ijot sustain a 
reduction of rates as to the latter. 

The second element involved, namely the value of the 
service performed, is not susceptible of proof by cate¬ 
gorical answer that the services are “worth so much,” for 
too many factors are involved in judging a rate on a given 
article over a particular road. Interstate Commerce Com¬ 
mission v. Union Pacific R. R. Co., 222 U. S. |541, 549. In 
general, value of service is related to cost of Service. Par¬ 
ticularly is this true where entire schedules iare involved. 
See Smyth v. Ames. 169 U. S. 466. 545, 547: St. Louis cG 
O'Fallon Ily. Co. v. United States. 279 U. S. 461, 484-5. 

Consideration of the services performed involves mat¬ 
ters peculiar to the carrier, such as the gathering service, 
grades and curvature of track, switching, loading, type of 
haul, topography of the country and character of the com¬ 
munity served. 

As pointed out in Smyth v. Ames, 169 Uj S. 466, 540, 
mere comparisons of rates in different states is of little 
significance unless all the variations of each of the ele¬ 
ments that enter into the problem are presented, including 
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volume of business, cost of construction and maintenance, 
etc. Particularly is this true where comparisons are made 
of commodity rates between different points. Thus, com¬ 
petition between carriers may cause one rate to be very 
low. Cincinnati, Sen: Orleans and Texas Pac. Ry. Co. v. 
Interstate Commerce Commission. 162 I". S. 1S4,1!)5. And 
differences in local needs and topography often render 
comparisons valueless. Illinois Central R. Co. v. Railroad 
Commission of Kentucky, 1 F. (2d) 805. 

In Louisville 1 <(- Xashrillc R. R. Co. v. United States, 
238 U. 8. 1, 12. a traffic bureau relied largely on proof that 
the rate was higher than that charged for a similar haul 
between two other points on the same line, and also higher 
on ton and car mile bases than certain other rates which 
had been prescribed by the Commission. In discussing the 
use of comparison as a means of ascertaining value of 
service, the court said (p. 12) : 

“Until some standard is adopted they may prove 
nothing—even where the two hauls are over the 
same mileage. For the rate attacked may tend to 
show that the others are too low—while they in turn 
might be relied on to prove that the first is too 
high. Both may be unreasonably high, or too low 
because compelled by conditions over which the 
carrier had no control. Water competition, rail 
competition, and competition of markets, enter so 
largely into the establishment of rates that mere 
distance is not necessarily a determining factor— 
indeed the statute itself recognizes that there may 
be circumstances under which it is lawful to charge 
less for a long haul than for a short haul over the 
same road. But while all this be true it is neverthe¬ 
less a fact tiiat a comparison of rates between two 
points bn the same road, or with the charges on 
other roads may furnish evidence of probative 
value.” 

But the fact that a comparison of rates may, under 
certain circumstances, have probative value does not mean 
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that common issues are presented by claims for reparation 
involving rates on the same commodity from scattered 
points of origin. The issue presented by each claim is 
separate and distinct, namely, whether the rate to the 
particular point was just and reasonable. Wjhether or not 
it was higher or lower than another rate to a different 
point is merely collateral. 

The prejudice to a carrier which is made a party de¬ 
fendant to a complaint alleging many unrelated claims 
for reparation, with only a small part of which it is in 
any way concerned, is therefore manifest. 

It is obliged to have counsel with assistants and wit¬ 
nesses in attendance at a hearing which consumes much 
more time and to pay for a transcript of record that is far 
longer and more extensive than would be required if the 
hearing were confined to claims in which it has an inter¬ 
est. Not only must the hearing be longer and cover a much 
wider range of evidence, but most of the evidence must 
relate to matters with which it has no concern and which 
as to it are irrelevant and incompetent. But in prepara¬ 
tion for argument before the Commission, it must thor¬ 
oughly analyze this needlessly long record to determine, 
at its peril, what matters the Commission is likely to con¬ 
sider in adjudging its particular liability. 

As a practical matter, moreover, the presence in the 
record of evidence relating solely to other carriers, other 
routes and other conditions of transportation!makes impos¬ 
sible a proper determination of the issues respecting its 
liability on the rates to which it is a party. No tribunal 
or Commission can. in its deliberations, separate such a 
confused record into its component parts ajnd determine 
each separate issue affecting each separate; defendant as 
though such incompetent and irrelevant matters were not 
present in the record. The human mind is not practically 
capable of effecting, amid the exigencies of strenuous 
labors, such a series of detachments. 


If a particular carrier desired to resist in court a re¬ 
sulting reparation order, it would be necessary to print 
and present to the court the entire record before the Com¬ 
mission : a costly, cumbersome and confusing requirement. 
All the evidence which was before the Commission must 
be introduced, before the court may reject an award as 
not sustained by substantial evidence. Spiller v. Atchi¬ 
son, Topeka <£• Santa Fc It. It. Co., 253 U. S. 117, 125. Cf. 
Louisiana ct Pine Fluff It//. Co. v. United States , 257 U. S. 
114. 116: Chicago, Indianapolis c£ Louisville Ry. Co. v. 
United States , 270 U. S. 287, 295; Edward Ilines Trustee 
v. United States. 263 U. S. 143, 148; 'Nashville, etc. Ry. v. 
Tennessee, 262 U. S. 318, 324. On appeal the record must 
of course be printed. The cost would usually be so great 
as practically to prevent a carrier from contesting all but 
very large awards for reparation. 

Such prejudice is intrinsic in improper joinders. In 
these proceedings most of these elements of prejudice are 
directly of record in testimony adduced by the relator 
(R. 40-43: R. 1 31). 


The Commission's authority with respect to complaints 
of shippers, who elect to proceed for damages in the Com¬ 
mission rather than in the courts, is to be measured by 
all applicable provisions of the Interstate Commerce Act 
and the general law in the light of which it was enacted. 

Under Section 13, a party complaining of anything 
"done or omitted to be done 1 ’ by a carrier may apply to 
the Commissibn by "petition,” briefly stating the facts. 
The Commission is to forward a “statement of the com¬ 
plaint thus made” to “such common carrier,” with a de¬ 
mand to satisfy the complaint or answer it. If the carrier 
does not satisfy the complaint “or there shall be any 
reasonable ground for investigating said complaint,” it is 
the Commission’s duty to investigate the matters com¬ 
plained of “in such manner and by such means as it shall 
deem proper.” 
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This is qualified by Section 17, Paragraph (1), which 
governs the proceedings of the Commission finder all sec¬ 
tions of the Act. Under that section 

“The Commission may conduct its proceedings 
in such manner as will best conduce to the proper 
dispatch of business and to the ends of justice." 

And it is also provided therein that 

“The Commission may, from time to time, make 
or amend such general rules or orders as may be 
requisite for the order and regulation off proceedings 
before it, or before any division of the| Commission, 
including forms of notices and the service thereof, 
which shall conform, as nearly as may be, to those 
in use in the courts of the United States.” 

In view of the language last above quoted, the provi¬ 
sions of Sections 13 and 16, which, standing by themselves, 
may not appear to be a definitive formulation of the char¬ 
acter of the complaint, hearing and order icontemplated 
thereby, become so when read in the light of the rules of 
practice in the courts of the United Statbs, above dis¬ 
cussed, which Section 17 makes applicable, j 

What is meant in Section 13 by a complaint of any¬ 
thing “done” by “any common carrier”? Clearly, it is not 
something done by some other common carrier with which 
the carrier complained against is in no way concerned. 
And when the Commission forwards “a statement of the 
complaint” thus made to “such common barrier,” is it 
contemplated that the Commission shall also forward to 
“such” carrier statements of unrelated complaints against 
a dozen, or perchance a hundred, other carriers? What is 
the “complaint” which the carrier may be called upon to 
“satisfy” or to “answer”? 

Section 16(1) contemplates that the Commission may 
only make an order for damages after a “hearing” on a 
“complaint” made "as provided in Section 13.” The “com- 
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plaint" upon which such a hearing is to be had is not a 
“petition'" tiled by any number of shippers containing any 
number of unrelated complaints against any number of 
unrelated carriers. And a “hearing" of a complaint against 
a particular carrier contemplates a hearing with respect to 
torts with which such carrier is charged. If more than one 
carrier has participated in a wrongful rate, the same state¬ 
ment of complaint is. of course, required to be forwarded to 
each of the carriers participating as joint tort feasors in 
that unlawful act. But an inquiry involving the reason¬ 
ableness of rates charged by many other carriers upon 
shipments with which relator is in no way concerned is 
not, we submit, the “hearing" which the Act contemplates 
upon a claim against relator for reparation. 

It must be remembered that at the time these sections 
of the Act became law, administrative boards and com¬ 
missions were by no means familiar institutions. The 
background of the legislation was the rules of the common 
law and the provisions of State codes of practice with 
which the members of the Congress were acquainted. Even 
without the explicit requirement of Section 17(1) that 
the rules for the regulation of proceedings before the Com¬ 
mission should “conform, as nearly as may be, to those in 
use in the courts of the United States," rules of general 
law would be implicit in the meaning of such terms as 
“complaint" as then understood by the framers of the Act, 
and applied to 1 the determination of tort liability. 

This becomes more apparent when consideration is 
given to the provisions of Section 16. Paragraph (4), re¬ 
lating to actions to enforce reparation. It is there pro¬ 
vided that all carriers against which “an award for dam¬ 
ages by a single order" has been made, may be joined as 
defendants in a suit to enforce the reparation order, and 
that this suit may be maintained against the “joint" de¬ 
fendants “in any district where any one of such joint plain¬ 
tiffs could maintain such suit against any one of such 
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joint defendants.” By Paragraph (2) a carrier may be 
sued in any district “in which is located the principal 
operating office of the carrier, or through which the road 
of the carrier runs, or in any State court of general juris¬ 
diction having jurisdiction of the parties.” j This means 
that if a hearing be had in the American Glue case, with¬ 
out severance as applied for by relator, and an order en¬ 
tered against the defendants therein, relatorj whose rail¬ 
road is wholly within Pennsylvania, New York and Ver¬ 
mont, may be sued in the Federal or State courts of Michi¬ 
gan, Illinois, Indiana, Ohio, West Virginia or those of any 
of several other states. Fnder the practice attempted by 
the Commission in this case there might be a sjngle hearing 
of reparation claims involving the same commodity in all 
parts of the United States, and relator could, under Sec¬ 
tion 16(4) be sued, let us say, in the District Court for the 
Southern District of California. 

The provisions of Section 16(4) are mandatory and the 
implications to be drawn are plain. Congress did 
not intend that the results above suggested should 
obtain. It must be deemed to have Contemplated 
that proceedings would not be held land orders 
entered which would bring about such results. The lan¬ 
guage of Section 16(4), regarding joinder of parties and 
their service, is similar to that used generally in State 
codes. Congress must be supposed to have intended no 
broader joinders than are contemplated by t^ie code pro¬ 
visions which are its prototypes. As we have! shown, join¬ 
der of defendants in tort actions, under the codes as well 
as at common law, is limited to joint tort feasors. The 
provisions of Section 16(4) necessarily imply an under¬ 
standing on the part of Congress that the j Commission 
would join in common proceedings, hearings and orders 
only such carriers as are jointly charged with the same 
wrong. Upon this understanding, the provisions of Sec¬ 
tion 16(4) become fair and reasonable. On (he construe- 



26 


tion urged by the Commission, they are arbitrary, unjust, 
oppressive and of doubtful constitutionality. Manifestly, 
such a construction is repellant and should be avoided un¬ 
less required by specific words in the law. 

It should be remembered that the Act contemplates the 
exercise of two 1 distinct functions with respect to rates 
by the Commission. First, it contemplates a judicial 
determination upon the reasonableness of rates in the 
past. Second, it contemplates the exercise by the Com¬ 
mission of the quasi-legislative function of fixing rates for 
the future. Both of these- distinct functions are contem¬ 
plated by Section Id. for it authorizes petitions not only by 
shippers. who might have claims for reparation, but by 
associations and bodies, which could have no interest other 
than in the establishment of future rates, and by common 
carriers. See liner Bros. v. Denver <.(■ Rio Grande R. R. Co., 
233 C. S. 471). 4S7. 

The investigation authorized by Section 13 contem¬ 
plates the exercise of either the judicial or the quasi¬ 
legislative function, depending upon the nature of the 
issue. In view of the many and diverse duties imposed 
upon the Commission (see United States et al. v. Atlanta, 
Birmingham <f- Coast R. R. Co., 75 L. Ed. Adv. Opinions, 
34!)). it was necessary first to confer in Section 13(1), in 
broad generic terms, general authority to investigate. Par¬ 
ticularization as to the mode of procedure when perform¬ 
ing specific functions is made by subsequent provisions. 
Thus. Section 13(3) specifies the procedure in investiga¬ 
tions conducted in conjunction with State commissions. 
By Section 13, a “full hearing” is prescribed for investiga¬ 
tions in which new rates are prescribed. In Section 16 a 
“hearing" is also required where reparation is in question. 
And. as above stated. Section 17(1) grants general power 
to control proceedings subject to these more specific con¬ 
ditions. 
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It is therefore manifest that the mode oi' procedure, 
including the joinder of parties, was intended to, and 
must, depend upon the scope and nature of] the issues. 
Thus, in making divisions of rates for the future, clearly 
an administrative or quasi-legislative function, carriers 
have been dealt with in groups. In the New England 
Divisions Case, 261 U. S. 1S4, 198, the railroads of New 
England instituted proceedings against more tlian six hun¬ 
dred carriers to secure larger divisions of joint! rates. The 
Commission received evidence typical of the whole rate 
structure and made a single order increasing the divisions 
of most New England carriers. In such cases,! all carriers, 
properly joined as parties have common interests. As 
stated in United States v. Abilene <£- Southern Iiy. Co., 265 
U. S. 274, 283, all carriers in the group, While proper- 
parties, are not necessary parties for they are but members 
of a class. But, as pointed out in Brimstone li. R. Co. v. 
United States, 276 U. S. 104, 122, readjustments for the 
past are more drastic and none can be made unless there 
has been full hearing on the specific case. 

In Meeker v. Lehigh Valley R. R., 236 U. |s. 434, 438, 
it was said that the Commission might consdlidate iden¬ 
tical proceedings between the same parties plaintiff and 
the same carrier defendant. But manifestly, joinder of 
causes in the American Glue case and in the North Caro¬ 
lina Hosiery case cannot be sustained by analogy to the 
consolidation practice in the Federal courts. Here, causes 
have been joined that involve no common issues of fact 
and afford no possibility of common defenses. | Consolida¬ 
tion under Section 921 of the Revised Statutes (U. S. C., 
Tit. 28, Sec. 734) may only be had where there are common 
issues of fact or law to be litigated, such that the consoli¬ 
dation will avoid unnecessary costs or delays and will 
facilitate the determination of the causes. Sbe generally 
Adler v. Seaman, 266 Fed. 828, 835, S37, where it was held 
that litigants are deprived of their rights it] causes are 
improperly consolidated. 
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Spiller v. Atchison, Topeka & Santa Fe Ry. Co., 253 
U. S. 117, 126, is not authority for the joinder of unrelated 
claims for reparation. That was an action to enforce 
an order of reparation in favor of Spiller as assignee of 
a large number of claims for reparation against several 
carriers covering many shipments from numerous points 
of origin to several points of destination. It was con¬ 
tended by the defendant carriers that there was not suffi¬ 
cient evidence to support the award. Much of the evi¬ 
dence was hearsay, and the Court said that if the proceed¬ 
ings were reviewed as upon writ of error or appeal, it 
might be difficult to say that no improper evidence was 
admitted or that a different conclusion might not have 
been reached upon the evidence which was admitted. The 
Court then said (p. 126) : 

“But the scope of the judicial review is not so 
extensive. Section 13 of the Act to Regulate Com¬ 
merce (Act of February 4, 1887, c. 104, 24 Stat. 
37!). 383; amended June 18, 1010, c. 309, 36 Stat. 
539, 550) requires the Commission on receipt of a 
claim for reparation to proceed on notice to the 
carrier to ‘investigate the matters complained of in 
such manner and by such means as it shall deem 
proper'; and by £16 (34 Stat. 590; 36 Stat. 554), 
if. after such hearing, the Commission shall deter¬ 
mine that any party complainant is entitled to an 
award of damages, the Commission is to make an 
order of reparation accordingly, and in a suit based 
thereon ‘the findings and order of the commission 
shall be prima facie evidence of the facts therein 
stated.' The same section contemplates that numer¬ 
ous parties may unite in a claim for reparation, 
and that numerous carriers may be joined as de¬ 
fendants: and similarly that in a suit brought upon 
such award there may be a joinder of parties plain¬ 
tiff and defendant. And by £17 (24 Stat. 3S5; 
25 Stat. 861), ‘the Commission may conduct its 
proceedings in such manner as will best conduce 
to the proper dispatch of business and to the ends 
of justice’. 
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“These provisions allow a large degree of lati¬ 
tude in the investigation of claims forjreparation, 
and the resulting findings and order (]>f the Com¬ 
mission may not be rejected as evidence because of 
any errors in its procedure not amounting to a 
denial of the right to a fair hearing, so jlong as the 
essential facts found are based upon j substantial 
evidence.” 

Hut this language of the court must be read in the 
light of the facts of that case which are utterly different 
from those here presented. It appeared (p. 130) that 
objection to the evidence as hearsay was not made at any 
time during the hearing before the Commission, and the 
Court held that where such evidence was introduced with¬ 
out objection and was substantially corroborated by clearly 
admissible original evidence, the Commission could not 
be said to have acted arbitrarily or its findings and order 
be rejected as wanting in support. The question of joinder 
of causes or parties does not appear to have been in issue. 
Apparently joinder was acquiesced in by the carriers, and 
the consolidation of two similar proceedings jfor repara¬ 
tions was expressly consented to by them (ll I. C. C. 
296, 300). Furthermore, the increase of rates Complained 
of appears to have been brought about by concerted action 
on the part of all the carriers (11 I. C. C. pi 343), and 
there were thus common issues presented with respect to 
the shipments involved. 

The case of Akron C. cC- Y. Ry. Co. v. United States, 
22 F. (2d) 199, is entirely different from the present pro¬ 
ceedings. There three related proceedings were consoli¬ 
dated for joint hearing. Xo objection was made at the 
time of the consolidation. Furthermore, the! three pro¬ 
ceedings concerned “group rates” in the same territory in 
which all the carriers were interested. 

The Commission in its returns and answers refers to 
its authority under the law to make rules for the trans- 
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action of its business. Such authority is conferred by 
Section 17(1). and is thereby made subject to the require¬ 
ment that such rules shall "conform, as nearly as may be. 
to those in use in the courts of the United States." If 
they do not so conform, they are not consonant with the 
statute. The only other provision of Section 17 which 
might be deemed applicable is the first sentence, that “The 
Commission may conduct its proceeding's in such a manner 
as will best conduce to the proper dispatch of business and 
to the ends of justice." But, as we have already shown, 
indiscriminate joinder such as is here involved does not 
conduce to any proper dispatch of business. And mani¬ 
festly it is opposed to the ends of justice. 

But no rule of the Commission justifies such a joinder 
as is here involved. Rule II (b) authorizes joinder of 
complainants 1 and joinder of causes as follows: 

“* * * Two or more complainants may join in 
one complaint if their respective causes of action 
are against the same defendant or defendants and 
involve substantially the same violation of the act 
and a like state of facts." 

In these cases the alleged claims are not against the same 
defendants and cannot possibly be deemed to involve “sub¬ 
stantially the same violation of the act" nor a “like state 
of facts;" and in the American Glue case, the claims of 
one complainant relate to shipments to Springdale which 
are quite distinct from the claims of the other complainant 
relating to shipments to Philadelphia. 

The rules enforced by the Commission itself relating 
to analogous matters, such as intervention and amend¬ 
ments. are substantially the same as those in judicial pro¬ 
ceedings. Thus, amendments are generally not allowed 
when the issfies would be likely to be broadened. Riddle 
Dean d Co. v. B. d 0. R. R. Co., 1 I. C. C. 372, 373. Peti¬ 
tions for intervention are denied where they would inject 
new issues. Bear Brand Hosiery Co. v. Atlanta B. d A. 
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Ry. Co., 140 I. C. C. 109; Rule II (1). And parties are not 
permitted to be added where issues will thereby be unduly 
broadened. Standard Oil Co. v. .4. T. & 8. F. Ry., 113 
I. C. C. 597. 

It is submitted that if undue broadening pi issues by 
amendment or intervention is deemed to violate the Com¬ 
mission’s rules, it does so equally where brought about by 
arbitrary initial joinder. 

Respondent will probably further rely upon the alleged 
principle that the Commission is not bound by technical 
procedural rules. The expressions of the courts to this 
effect relate to the particular issues presented and are 
wholly inapplicable to the situation here involved. 

Thus the dictum in Louisville <1- N. R. Co. v. Sloss-Shef- 
field 8. cG 7. Co., 295 Fed. 53, 56, to the effect that the 
validity of proceedings of the Commission “is hot depend¬ 
ent upon compliance with procedural rules as to pleading 
and practice which prevail in courts of law” njust be read 
in connection with the point decided. The court merely 
decided that the language in a prayer for reparation was 
broad enough to cover reparation on account df shipments 
made after the filing of the complaint as well as before. 
No departure from procedural rules in courts: of law was 
in fact involved. Indeed the Supreme Court, in affirming 
tlie decision of the Circuit Court of Appeals (269 IT. S. 
217, 229), expressly pointed out that the construction 
given to the prayer was not only in accord with the natural 
meaning of the words used, but was in harmoijy “with the 
practice of courts in analogous cases.” 

Similarly, the much-quoted dictum in Interstate Com¬ 
merce Commission v. Baird, 194 IT. S. 25, 44, njiust be read 
in the light of its context. The court said: 

“The inquiry of a board of the character of the 
Interstate Commerce Commission should not be 
too narrowly constrained by technical rules as to 
the admissibility of proof. Its function is largely 
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one of investigation and it should not be hampered 
in making inquiry pertaining to interstate com¬ 
merce by those narrow rules which prevail in trials 
at common law where a strict correspondence is 
required between allegation and proof.” 

But the proceedings there were not strictly quasi¬ 
judicial or private in character as in a reparation case. 
On the contrary, an investigation was there made on a 
petition filed by a member of the public charging, inter 
alia, that certain carriers unjustly discriminated against 
producers and consumers of coal who were not owned or 
controlled by the carriers. A witness refused to give in 
evidence contracts of coal companies owned by carriers on 
the ground that they involved intrastate commerce. Much 
of the coal purchased under these contracts was sold in 
Pennsylvania, but a considerable portion was carried to 
tidewater. The court held such matters relevant to the 
interstate commerce inquiry. 

There are also dicta to the general effect that in a suit 
to set aside an order establishing rates or divisions of rates, 
the order is not invalidated merely by the introduction of 
matter which “under the rules of evidence applicable to 
judicial proceedings would be inadmissible.” See Western 
Chemical Co. v. United Staten, 271 U. S. 268, 271; Northern 
Pacific v. Dept, of Public Works, 268 U. S. 39, 44; United 
States v. Abilene d- So. Ry. Co., 265 U. S. 274, 288; Spiller 
v. Atchison, Topeka & Santa Fe Ry. Co., 253 IT. S. 117, 131. 

But. as held in United States v. Abilene tC- Southern 
Ry. Co., 265 U. S. 274, 289, the Commission must comply 
with the essentia] rules of evidence, and in Chicago d • E. I. 
Ry. Co. v. United States, 43 F. (2d) 987, it was expressly 
held that the Commission may not admit clearly incom¬ 
petent evidence over objection in a reparation case. 

But whether or not an order of the Commission might 
be set aside on the sole ground that it had violated rules 
of evidence is not the question. The duty of a statutory 
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District Court with respect to setting aside an order, and 
the duty of the Commission when objection }s duly and 
timely made before it, are quite distinct. Aid it is the 
function of the writ of certiorari to prevent error on the 
part of the inferior tribunal. See Dcyye v.j Hitchcock, 
229 U. S. 162, 170, 172. 

In Interstate Commerce Commission v. Louisville and 
Nashville Ii. R. Co., 227 U. S. SS, 93, the court, after ob¬ 
serving that the Commission “even where it acts in a 
quasi-judicial capacity, is not limited by the Strict rules, 
as to the admissibility of evidence, which pretail in suits 
between private parties ( Interstate Commerce Commission 
v. Baird, 194 U. S. 25)”, said: 

| 

“But the more liberal the practice iki admitting 
testimony, the more imperative the obligation to 
preserve the essential rules of evidence by which 
rights are asserted or defended.” 

| 

Compliance with general rules of law protecting the 
right of a defendant to have the issue with respect to his 
alleged liability determined without introduction of irrele¬ 
vant and incompetent material on unrelated complaints, is 
a matter of substance rather than of mere form. If the 
Commission is subject to an “imperative obligation” to 
observe the “essential” rules of evidence, a fortiori it is 
under such an obligation to observe rules of regular pro¬ 
cedure so universally recognized that they maly be said to 
be inherent in due process of law. 

II. 

The writ of certiorari lies to review and 
quash the proceedings of the Commission here 
involved. 

j 

Certiorari issues as a quasi writ of error to review and 
quash proceedings of an inferior tribunal which are not 
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subject to review by the ordinary writ of error. Hartranft. 
v. Mnllou-ny, 247 U. S. 295, 299, 300; District of Columbia 
v. Witmer. 39 App. I). C. 334. 

The writ lies to tribunals, boards or bodies exercising 
judicial or quasi-judicial functions. As to such, it issues 
where the inferior tribunal is proceeding without jurisdic¬ 
tion, or is exceeding its jurisdiction; or lias deprived or is 
about to deprive a party of a right, or has imposed or is 
about to impose a burden upon it or its property, without 
due process of law: or when its proceedings are illegal, 
contrary to prescribed rules of law, or unknown to the law, 
or so essentially irregular as to be contrary to right and 
justice. These principles find expression in the following 
authorities: 

In Dcr/i/c v. Hitchcock, 35 App. 1). C. 2IS. 226, this 
Court said: 

“The writ lies to inferior courts and to special 
tribunals exercising judicial or quasi judicial func¬ 
tions, to bring their proceedings into the superior 
court, where they may be reviewed and quashed if 
it be made plainly to appear that such inferior court 
or special tribunal had no jurisdiction of the sub¬ 
ject-matter, or had exceeded its jurisdiction, or had 
deprived a party of a right or imposed a burden 
upon him or his property, without due process of 
law. . . . The writ of certiorari has been availed 
of in this District, not only to review the proceed¬ 
ings of an inferior court, under the limitations be¬ 
fore stated, but also of special officers and boards 
acting in a quasi judicial capacity. . , . ” 

In District of Columbia v. Brooke, 29 App. I). C. 563, 
565, a tax assessment was quashed on certiorari. This 
Court said : 

“The writ lies to review and correct proceedings 
of tribunals exercising judicial or quasi-judicial 
powers, and that do not proceed according to the 
course of the common law.” 
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In Hendley v. Clark, 8 App. D. C. 165, 174 this Court 
quoted from Tidd's Practice, p. 398, as follows j 

. . yet this writ may be granted if the inferior 
court have no jurisdiction over it, or do not proceed 
therein according to the rules of the common law.” 

In Bradshaw v. Earnshaw, 11 App. D. C. 495. 499, this 
Court said: 

“Or, as the principal is stated in other cases, in 
order to review and quash the proceedings of an 
inferior tribunal upon the common law! writ of cer¬ 
tiorari, the inferior tribunal must have proceeded in 
the cause without jurisdiction, or its procedure must 
have been clearly illegal, or unknown!to the law, 
or so essentially irregular as to be contrary to right 
and justice. ...” 

In Bates v. District of Columbia, 1 MacArthur, 433, 
450, the court said: 

“The writ of certiorari has frequently been ad¬ 
judged the appropriate remedy when an inferior 
court having jurisdiction of the subject-matter and 
of the person yet proceeds irregularly !or contrary 
to the prescribed rules of law.” 

See also: Hartranft v. Mullowny, 247 U. S. 296; Harris 
V. Barber, 129 U. S. 366; Dcyye v. 11 itchcock, 229 U. S. 162; 
District of Columbia V. Burydorf, 6 App. D. C. 465, 471. 

The Commission in determining complaints for repara¬ 
tion acts in a judicial or quasi-judicial capacity. This 
function is entirely separate and distinct from any admin¬ 
istrative or quasi-legislative function performed by the 
Commission. The proceeding is private in its nature and 
seeks judicially to determine legal liability! for private 
injuries caused by past conduct of a carrier; ijt is the com¬ 
pulsory adjustment of past relations under the; law, not the 
establishment of a general rule to control future relations 
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which is to make law. As the Supreme Court of the United 
States said in Baer Bros. v. Denver <£ Rio Grande R. R. Co., 
233 U. S. 479, 4S6: 

“But awarding reparation for the past and fix¬ 
ing rates for the future involve the determination of 
matters essentially different. One is in its nature 
private and the other public. One is made by the 
Commission in its quasi-judicial capacity to meas¬ 
ure past injuries sustained by a private shipper; 
the other, in its quasi-legislative capacity, to pre¬ 
vent future injury to the public.’" 

See also, Interstate Commerce Commission v. Railway 
Co., 167 U. S. 479. 499, 506; Sloss-Sheffield Steel <£• Iron 
Co. v. Louisville d- „Y. R. R. Co., 51 I. C. C. 635, 638 et seq. 

Regardless of whether the tribunal chosen be the Com¬ 
mission. under Section S, or a court, under Section 9, the 
legal liability to be determined and the measure of the 
damages to be awarded are exactly the same. Louisrille 
<£- Nashville R. R. Co. v. Ohio Valley Tic Co., 242 U. S. 2S8, 
291. And determination of liability is as much a judicial 
function when performed by the Commission as when per¬ 
formed by a court. 

When liability is predicated upon an unjust or un¬ 
reasonable rate, determination of liability is based upon 
findings of fact. Illinois Central etc. It. R. Co. v. Inter¬ 
state Commerce Commission, 206 U. S. 441, 455, 459; Texas 
& Pacific Ry. Co. v. Interstate Commerce Commission, 162 
U. S. 197, 219, 220. Such facts are required to be found 
by the Commission. State of Florida v. United States, 
282 U. S. 194, 212. As in all judicial proceedings, the 
determination of the ultimate fact of unreasonableness 
can only be made after full hearing, and must be based 
upon substantial evidence. Interstate Commerce Com¬ 
mission v. Louisrille d Nashville R. R. Co., 227 IT. S. 88, 93. 

Even when the immediate purpose is to fix rates for the 
future (a quasi-legislative function) no order reducing 
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rates may be made without a finding that the existing rates 
are unlawful. Interstate Commerce Commission v. Louis¬ 
ville & Nashville R. R. Co., 227 U. S. 88, 92. Such a finding 
may lay the foundation for reparation claims and clearly 
involves judicial or quasi-judicial action. 

Section 16, authorizing suit in a court of jhe United 
States to enforce an award of reparation, does not alter 
the judicial character of the determination by the Com¬ 
mission. The findings and order of the Commission are 
primtt facie evidence of the facts therein stated and may 
not be rejected as such by a court where the essential 
facts found are based upon substantial evidence. Spiller v. 
Atchison, Topeka d Santa Fe Ry. Co., 253 U. S. 117, 126. 

The fact that a suit for damages, on account of pay¬ 
ment of an unreasonable rate, may not be brought in a 
court of law without preliminary determination by the 
Commission as to the reasonableness of the rate does not 
mean that the function is administrative. Mitchell Coal 
<(■ Coke Co. v. Pennsylvania R. R. Co., 230 IT. £. 247, 255; 
Te-ras <£- Pacific Ry. v. Abilene Cotton Oil Co.. 204 U. S. 
426, 440-441; Robinson v. Baltimore & Ohio R. R. Co., 
222 U. S. 506. 509-510. This was fully explained by the 
Supreme Court of the United States in Great Northern 
Ry. Co. v. Merchants Elevator Co., 259 U. S. 2S5, 291: 


“Whenever a rate, rule or practice is attacked 
as unreasonable or as unjustly discriminatory, there 
must be preliminary resort to the Commission. 
Sometimes this is required because the function 
being exercised is in its nature administrative in 
contradistinction to judicial. Rut ordinarily the 
determining factor is not the character pf the func¬ 
tion, but the character of the controverted question 
and the nature of the enquiry necessary for its solu¬ 
tion. To determine what rate, rule or practice shall 
be deemed reasonable for the future is a legislative 
or administrative function. To determine whether 
a shipper has in the past been wronged by the exac¬ 
tion of an unreasonable or discriminatory rate is 
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a judicial function. Preliminary resort to the Com¬ 
mission is required alike in the two classes of cases. 
It is required because the enquiry is essentially one 
of fact and of discretion in technical matters; and 
uniforiiiity can be secured only if its determination 
is left to the Commission." 

The case of Detroit d T. s. L. R. Co. v. Interstate Com¬ 
merce Commission. .'>1 App. 1). C. 133, will probably be 
urged by the Commission as authority for a contention 
that the Commission, being an administrative body, is not 
subject to writ of certiorari. It is true that this Court 
said in that case (p. 135) : 

“The Interstate Commerce Commission is an 
administrative body. Diterstate Commerce Com¬ 
mission v. Brimson, 154 U. S. 447. 14 Sup. Ct. 1125, 
38 L. Ed. 1047. Recently we had occasion to con¬ 
sider whether or not a writ of certiorari would 
issue to an administrative officer for the purpose of 
reviewing his decision in a matter over which he 
had jurisdiction, and we held, following a decision 
of this court (I)cygc v. Hitchcock. 35 App. D. C. 
218). affirmed bv the Supreme Court of the United 
States^ (229 U. S. 102. 33 Sup. Ct. 639, 57 L. Ed. 
1135), that it would not. Mickadiet v. Payne, 269 
Fed. 194, 50 App. D. C. 115." 

But the function performed by the Commission in that 
case was not in any sense judicial or quasi-judicial in 
character. It was. if anything, purely administrative, but 
it was not even an exertion of the delegated power to regu¬ 
late interstate commerce. See Great ’Northern R'y Co. v. 
United States. 277 V. S. 172, 180. 

The cases cited by this Court, Degge v. Hitchcock, 
35 App. D. C. 218, 229 U. S. 162, and Mickadiet v. 
Payne, 50 App. D. C. 115, involved attempts to review 
by writs of certiorari acts of Cabinet officers, the Post¬ 
master General and Secretary of the Interior respectively. 
The Supreme Court in the Degge case first pointed out 
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(p. 169) that never before had a federal court been asked 
to issue such a writ to review a ruling by an executive 
officer of the government. To the suggestion that in the 
ruling complained of, involving a fraud order, the Post¬ 
master General might be deemed to have acted in a quasi¬ 
judicial capacity, the court answered (p. 171) that the 
purpose of the statute “gave an administrative quality to 
the ruling and to the order”; that “the Postmaster General 
could not exercise judicial functions, and in! making the 
decision he was not an officer presiding over a tribunal 
where his ruling was final unless reversed”;! and that if 
there were an arbitrary exercise of statutory power on his 
part the appellants had a right to apply for and obtain 
appropriate relief in a court of equity. The latter fact, 
the court held, “is itself sufficient to take the case out of 
the principle on which, at common law, right to the writ 
was founded. For there it issued to officers and tribunals 
only because there was no other method of preventing in¬ 
justice.” In Mickadiet v. Payne this Court held that cer¬ 
tiorari would not lie to review an administrative order 
made by an executive officer. 

That this Court does not regard the Interstate Com¬ 
merce Commission, when performing judicial or quasi¬ 
judicial functions, as immune from writ of certiorari 
is shown by its later decision in Northern Pacific Ry. 
Co. v. Interstate Commerce Commission, 57 App. D. C. 
318. There this Court, recognizing that the Commission 
was proceeding in a quasi-judicial capacity, denied the 
writ on the ground that it was acting clearly within the 
scope of its jurisdiction, and that the manncjr of its pro¬ 
cedure was entirely regular and its determination founded 
upon a proper basis. The necessary inference from the 
grounds upon which the court found it necessary to place 
its . ;cision is that it could not adopt the ground that a 
writ of certiorari would not lie against the Commission to 
review judicial or quasi-judicial action on its part. 
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The fact that Congress has conferred upon the Com¬ 
mission a special jurisdiction to determine reparation, 
does not in any way prevent a court of competent general 
jurisdiction from reviewing its proceedings upon certio¬ 
rari. See generally Angelas v. Sullivan, 240 Fed. 54, 
where it was said that a statute declaring the judgment 
of an inferior tribunal to be final did not deprive a court 
of law of its general superintending control by certiorari 
over the inferior tribunal. 


III. 

Mandamus is a proper remedy to compel 
the Commission to sever unrelated com¬ 
plaints. 

Mandamus issues to compel an inferior tribunal, board 
or body, or ah officer: (1) to perform mandatory duties 
imposed by law (Wilbur v. United States exrel. Krushnic, 
2S0 U. S. 306: Wilbur v. United States ex rel. Kadrie, 2S1 
U. S. 206, 218-219); or (2) to correct unwarranted 
assumptions of authority or jurisdiction (Kansas City 
Southern Ry. Co. v. Interstate Commerce Commission, 
252 U. S. ITS, 1S7-1SS; Ex Parte Oklahoma, 220 U. S. 191, 
209: Denby v. Berry, 51 App. D. C. 335). 

The preceding discussion of the statutory basis for 
reparation claims before the Commission, and the duty 
of the Commission with respect to them, under the stat¬ 
utes and the general law, bear upon the availability of a 
writ of mandamus, as well as upon that of certiorari, to 
correct its unauthorized proceedings. 

As the Supreme Court of the United States said in 
Ex Parte Simons, 247 U. S. 231, 239, 240, “It does not 
matter very much in what form an extraordinary remedy 
is afforded in this case." But it is our contention that the 
nature of the Commission’s duty in the premises, and of 
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the relief which should be accorded, makes mandamus a 
proper alternative remedy. 

We have shown that the hearing and determination 
of complaints properly laid against this relator jointly 
with complaints against other carriers fpr unrelated 
torts with which relator has no concern, is not contem¬ 
plated by the applicable provisions of the Interstate Com¬ 
merce Act. This unauthorized method of proceeding could 
be corrected simply by severing the complaipts to which 
relator is properly a party from those against other car¬ 
riers in which it lias no interest. Indeed, this is the only 
way, short of entire dismissal of the proceedings, that 
it could be corrected. To make such severance therefore 
becomes a duty imposed by clear implication from the 
terms of the statute. Taken in connection with the lan¬ 
guage of Section 17(1), requiring that the rules and 
orders of the Commission for the regulation of proceedings 
before it “shall conform, as nearly as may be, to those 
in use in the courts of the United States,” which is clearly 
a mandatory requirement ( of. Amy v. Watertown No. 1, 
130 U. S. 301, 304, involving the similar language of the 
Conformity Act), they impose an affirmative duty of a 
character enforceable by mandamus. 

Mandamus issues to compel the Commission to perform 
its statutory duties. And, unlike the remedy of certiorari, 
there is no requirement that the proceeding in question 
be quasi-judicial in character. Mandamus applies for the 
compulsion of action in administrative as well as judicial 
or quasi-judicial functions. 

In Kansas City Southern Ry. Co. v. Interstate Com¬ 
merce Commission, 252 U. S. 178, mandamus issued to com¬ 
pel the Commission in ascertaining the value of property 
owned by a carrier to consider and include, as required 
by the Act, the “present cost of condemnation and dam¬ 
ages or of purchase in excess of such original cost or 
present value.” The Court said (pp. 187-188) : 
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“We are of opinion, however, that, considering 
the face of the statute and the reasoning of the 
Commission, it results that the conclusion of the 
Commission, was erroneous, an error which was 
exclusively caused by a mistaken conception by the 
Commission of its relation to the subject, resulting 
in an unconscious disregard on its part of the 
power of Congress and an unwitting assumption 
by the Commission of authority which it did not 
possess.” 

In E.r parte Simons. “47 U. S. 231, mandamus issued to 
correct an unwarranted order of severance based upon an 
erroneous construction of state law. The court said (pp. 
239. 240) : 

"If we are right, the order was wrong and de¬ 
prived the plaintiff of her right to a trial by jury. 
It is an order that should be dealt with now, before 
the plaintiff is put to the difficulties and the Courts 
to the inconvenience that would be raised by a 
severance that ultimately must be held to have been 
required under a mistake. It does not matter very 
much in what form an extraordinary remedy is af¬ 
forded in this case. But as the order may be re¬ 
garded as having repudiated jurisdiction of the first 
count, mandamus may be adopted to require the 
District Court to produce and to give the plaintiff 
her right to a trial at common law.'' 

Thus, in the converse situation, mandamus has issued 
to correct an unwarranted order of severance based upon 
an erroneous interpretation of law. .4 fortiori, mandamus 
would lie to compel an order of severance required In¬ 
law. 

It is true that mandamus will not issue to serve the 
purpose of a writ of error or appeal to correct an erroneous 
judicial decision and therefore will not issue to compel 
the Commission to decide in a particular way a question 
within its discretionary jurisdiction. See Interstate Com¬ 
merce Commission v. Waste Merchants Association, 260 
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U. S. 32; United States ex rel. Abilene <£• So. Ry. Co. v. 
Interstate Commerce Commission, 56 App. D. C. 40; 
United States ex rel. Cripple Creek & Colorado Springs 
R. Co. v. Interstate Commerce Commission, 56 App. D. C. 
168; Interstate Commerce Commission v. United States ex 
rel. Capital Grain & Feed Co., 59 App. D. C. 11S; United 
States ex rel. Kansas City So. Ry. Co. v. Interstate Com¬ 
merce Commission, 55 App. D. C. 389; Bartlesville Zinc 
Co. v. Interstate Commerce Commission, 58 App. D. C. 316. 

This matter is explained in Interstate Conimerce Com¬ 
mission v. Humboldt Steamship Co., 224 U. S. 474, where 
mandamus issued to compel the Commission td perform its 
duty to entertain and decide a case. The court said (p. 
484) : 

“The general principle which controls the issue 
of a writ of mandamus is familiar. It can be issued 
to direct the performance of a ministerial act, but. 
not to control discretion. It may be directed against 
a tribunal or one who acts in a judicial capacity 
to require it or him to proceed, the; manner of 
doing so being left to its or his discretion. It is 
true there may be a jurisdiction to determine the 
possession of jurisdiction. Ex parte Harding, 219 
IT. S. 363. But the full doctrine of that case can¬ 
not be extended to administrative officers. The In¬ 
terstate Commerce Commission is purely an admin¬ 
istrative body. It is true it may exercise and must 
exercise quasi-judicial duties, but its functions are 
defined and, in the main, explicitly directed by the 
act creating it. It may act of its owh motion in 
certain instances—it may be petitioned to move by 
those having rights under the act. It may exercise 
judgment and discretion, and, it may be, cannot 
be controlled in either. But if it absolutely refuse 
to act, deny its power, from a misunderstanding of 
the law, it cannot be said to exercise discretion. 
Give it that latitude and yet give it the power to 
nullify its most essential duties, and how would its 
non-action be reviewed?” 
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But where the Commission is not proceeding in ac¬ 
cordance with its statutory duties, the fortuitous circum¬ 
stance, that issuance of a writ to require it to comply with 
mandatory provisions of the statute may, in effect, deter¬ 
mine the decision to be made by the Commission, is not 
material. 

Thus in Louisville Cement Co. v. Interstate Commerce 
Commission. 246 U. S. 638, 644, tiie Commission, in 
awarding reparation under Section 16 of the Act, which 
requires that all complaints for the recovery of damages 
should be tiled within two years ‘‘from the time the cause 
of action accrues," held that the cause of action accrued 
at the time the shipment was delivered to the carrier. It 
accordingly denied reparation where shipments had been 
delivered to the carrier more than two years prior to the 
filing of the complaint. The court held that the cause of 
action accrued at the time the charges were actually paid 
by the shipper, and, in directing mandamus to issue to 
require the Commission to proceed to dispose of the claim 
under that construction, said (pp. 644. 645) : 

“The unusual and purely fortuitous circum¬ 
stance. that the character of this jurisdictional limi¬ 
tation on the power of the Commission chances to be 
such that the giving of a correct construction to it 
must result in determining the character of the de¬ 
cision which the Commission must render when the 
case is returned to it, cannot affect the power of this 
court or that of the lower courts to define what that 
jurisdiction is under the act of Congress or the duty 
of the Commission to accept and act upon such 
definition when announced." 

See also: Work v. Rives, 267 C. S. 175; Ex Carte Up- 
percu, 239 U. S. 435; Maryland v. Soper, 270 U. S. 9, 36, 44. 

Even if construction of the statute be required to as¬ 
certain the duties of the Commission, mandamus would 
properly issue for the reason that jurisdiction is not con¬ 
ferred upon the Commission to determine what its duties 
are. 
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In Wilbur v. United States ex rel. Krushmc, 280 U. S. 
306, 318, it was found that the Secretary of the Interior 
had interpreted and applied a statute in a why contrary 
to what the Court held to be its explicit terms. Mandamus 
accordingly issued directing the Secretary to perform his 
official duty as imposed by the statute as construed by the 
Court. The Court said (pp. 318-319) : 

"While the decisions of this Court exhibit a re¬ 
luctance to direct a writ of mandamus against an 
executive officer, they recognize the duty to do so by 
settled principles of law in some cases. Lane v. 
If oglu nd, 244 U. S. 174, 181, and cases cited. In 
Roberts v. United States, 176 U. S. 221, 231, re¬ 
ferred to and quoted in the Hoglund case, this 
Court said: 

‘Every statute to some extent requires construc¬ 
tion by the public officer whose duties; may be de¬ 
fined therein. Such officer must read the law, and 
he must therefore, in a certain sense, construe it, in 
order to form a judgment from its language what 
duty he is directed by the statute to perform. But 
that does not necessarily and in all casies make the 
duty of the officer anything other than a purely 
ministerial one. If the law direct him to perform 
an act in regard to which no discretion is committed 
to him. and which, upon the facts existing, he is 
bound to perform, then that act is ministerial, al¬ 
though depending upon a statute which requires, in 
some degree, a construction of its language by the 
officer. Unless this be so, the value of; this writ is 
very greatly impaired. Every executive officer 
whose duty is plainly devolved upon him by statute 
might refuse to perform it, and when his refusal is 
brought before the court he might successfully plead 
that the performance of the duty involved the con¬ 
struction of a statute by him, and therefore it was 
not ministerial, and the court would on that ac¬ 
count be powerless to give relief. Such a limitation 
of the powers of the court, we think, would be most 
unfortunate, as it would relieve from judicial super¬ 
vision all executive officers in the performance of 
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their duties, whenever they should plead that the 
duty required of them arose upon the construction 
of a statute, no matter how plain its language, nor 
how plainly they violated their duty in refusing to 
perform the act required.’ 

See also Ballinger v. Frost , 216 U. S. 240. 250.” 

In Wilbur v. United States c.r rel. Kadrie, 2S1 U. S. 
206, 21S-219, Wilbur v. United Stales e-r rel. Krushnic, 
supra, was cited with approval. 


IV. 


Prohibition is a proper remedy to prevent 
the Commission from assuming unwarranted 
authority and exceeding its jurisdiction by 
proceeding without severance of unrelated 
complaints against other carriers. 

Prohibition lies to inferior tribunals: 

(1) To prevent unwarranted assumptions of 
jurisdiction, or 

(2) To correct excesses of jurisdiction. 

In Smith v. Whittle;/, 116 U. S. 167, the court said 
(p. 176) : 

“The object of a writ of prohibition is to pre¬ 
vent a court of peculiar, limited or inferior juris¬ 
diction from assuming jurisdiction of a matter 
beyond its legal cognizance. It can only be issued 
to restrain the exercise of judicial functions.” 

In Porter v. Gardner, 51 App. I). C. 154, this Court 
said (p. 157) : 

“The power of this court, in aid of its jurisdic¬ 
tion, to issue the writ of proliibtion, designed to 
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keep inferior courts within the limits and bounds 
prescribed to them by law and issued in the exer¬ 
cise of sound judicial discretion according to par¬ 
ticular circumstances, is established. \Jn re Mae- 
Farland, 30 App. D. O. 365. It plainly appearing 
that the municipal court is proceeding beyond the 
limits and bounds prescribed, the writ should not 
be withheld merely because this court, in the ex¬ 
ercise of its discretion, might grant a writ of error 
to the municipal court after an unnecessary pro¬ 
ceeding there.” j 

In Ex parte Equitable Trust Co., 231 Fed. 571, 594, 
a writ of prohibition issued to prevent a coiirt from as¬ 
suming jurisdiction over a defendant which was improp¬ 
erly required to intervene by order of the court. 

Prohibition is therefore proper to prevent or correct 
unwarranted assumption of jurisdiction over relator. 

| 

V. 

Relator lias no other adequate remedy. 

There is no adequate remedy available to the relator 
other than by application to this court for writs of cer¬ 
tiorari, or, in the alternative, for writs of mandamus or 
prohibition. 

There is no direct statutory appeal fromj the proced¬ 
ure of the Commission here in question. 

The only statutory mode of review of an order of the 
Commission is that provided by Section 24 of the Judicial 
Code (U. S. C., Title 28, Sec. 41), which confers juris¬ 
diction upon United States District Courts of cases: 

“ ... to enjoin, set aside, annul, or suspend in 
whole or in part any order of the Interstate Com¬ 
merce Commission.” 


48 


The review permitted is not a direct appeal to correct 
all errors of the Commission, but rather to enjoin or set 
aside orders requiring a carrier to act or denying some 
authority or right provided for by the law. United States 
v. Los Angeles etc. It. R. Co., 273 U. S. 299, 309; see 
United States et al. v. Atlanta, Birmingham <£- Coast R. R. 
Co., 75 U. S. L. Ed. Adv. Opinions, 349. It does not per¬ 
mit suit to enjoin or annul an order of the Commission 
setting a cause down for hearing, or to annul or enjoin 
orders relating to procedure or practice, whether or not 
the orders are authorized by law. 

Thus, in United States v. Illinois Central R. R. Co., 
244 U. S. S2, 89. it was held that no such suit would lie 
to set aside an order of the Commission fixing a date for 
the hearing of certain complaints for an alleged failure 
to furnish cars. 

Similarly, in Yew York, 0. & IT 7 . Ry. Co. v. United 
States, 14 F. (2d) 850, it was held that an order reopening 
a proceeding and directing the taking of evidence is not 
one which can be thus set aside. 

The order of the Commission denying relator's motion 
for severance is therefore not subject to be set aside by 
statutory suit to annul an order of the Interstate Com¬ 
merce Commission. 

An order of the Commission awarding damages is, by 
statute, made prima facie evidence of the facts therein 
found. If there is substantial evidence to support the 
findings or the order, it may not be rejected as such by 
the court, although there may have been some irregu¬ 
larities in the introduction of evidence in the course of 
the hearings. Spiller v. Atchison, Topeka <f- Santa Fe Ry. 
Co.. 253 U. S. 117, 131. 
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Conclusion. 

It is respectfully submitted that the orders 
appealed from should be reversed, j 

. 

Respectfully submitted, 

H. T. Newcomb, 

Charles E. Hughes, Jr., 
Robert E. Quirk, 

Attorneys for Relator. 


May 13,1931. 
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STATEMENT 

These two eases, identically styled and numbered 
as above, involve precisely the same questions of 

(i) 
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law and similar facts and are therefore briefed and 
submitted together. 

The cases grew out of two complaints brought, 
respectively, by the North Carolina Hosiery Traffic 
Association and the American Glue Company, now 
pending before the Interstate Commerce Commis¬ 
sion (hereinafter called the Commission) against 
a number of railroad companies, including in each 
instance the appellant herein. The Commission 
gave the cases docket numbers 23981 and 23728, 
respectively. The first named involves the reason¬ 
ableness of freight rates upon dyestuffs used by 
hosiery manufacturers and will be referred to here¬ 
in as the Hosiery ease, and the other involves the 
reasonableness of rates upon material used in the 
making of glue and will be referred to herein as the 
Glue case: In this court the Hosiery case is No. 
5388 and the Glue ease is No. 5389. In the lower 
court the Glue case was presented first and in full; 
the Hosiery case was submitted in part upon the 
record made in the Glue case. We shall therefore 
confine our references for the most part to the 
record in the Glue case, No. 5389 in this court. 
Reference to the record in the Glue case will be 
indicated by the letter R; to the record in the 
Hosiery case by R 1. 

By the complaints above referred to ( Glue case 
R. 14-18; Hosiery case R. 1. 11-14), the respective 
manufacuring companies named used commodities 
which were shipped from various designated points 
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to their factories via numerous railroads. Each 
complaint alleged in substance that the movement 
from all points of origin named was ovefi all the 
railroads named and that all the rates charged for 
such movements were unreasonably high and in 
violation of Section 1 of the Interstate Commerce 
Act. In the Glue case the Commission was asked 
to prescribe reasonable rates for the future, and 
reparation was prayed in both cases. Appellant., 
on page 17 of its brief, speaks of “the torts alleged 
against relator and the torts alleged against the 
other carriers,” but there was in the allegations of 
the complaints no such severance; all defendants 
were charged with the exaction of unreasonable 
rates from all points of origin. The appellant, as 
well as the other defendants named in the com¬ 
plaints, filed answers denying the alleged unrea¬ 
sonableness of the rates complained of. Both eases 
being at issue, the Commission, pursuant to its 
long established practice, assigned the epses for 
hearing, each before one of its examiners. 

Whereupon the appellant filed in each case its 
“Motion for Severance” alleging that the appel¬ 
lant did not participate in the transportation from 
certain of the points of origin named in the com¬ 
plaints, nor in the rates charged for such transpor¬ 
tation : the appellant further asserted that the Com¬ 
mission’s rules of practice did not authorize the 
joinder in a single complaint against rates in which 
a defendant participated, of an attack upon rates 
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participated in only by other defendant roads; 
that each defendant is entitled to have the reason¬ 
ableness of the rates in which it participates deter¬ 
mined by i the Commission upon a record contain¬ 
ing no evidence irrelevant to its rates (in effect, 
that the Commission is required by law to hold a 
separate hearing as to the reasonableness of rates 
participated in by each carrier); that since the 
complaints include demands for reparation, the 
rules of law controlling the joinder of defendants 
in the courts apply, and that under such rules the 
appellant could not be joined in the Commission 
proceeding as a co-defendant with other railroad 
companies which had not participated in the rates 
charged by the appellant, and in whose rates the 
appellant:did not participate; that any order en¬ 
tered by the Commission upon a record involving 
such intermixture of issues and containing evidence 
bearing upon rates in which appellant has no con¬ 
cern would be “void and ineffective (Emphasis 
ours.) (El. 16-17: R. 20-31.) There were more 
than 20 railroad companies named as defendants 
in the Glue case and 6 railroads and 1 steamship 
company in the Hosiery case, but, in each case only 
the Delaware &• Hudson asked for a separate 
hearing. 

The Commission overruled the motions and was 
proceeding to hear and investigate the cases in due 
course. The purpose of these cases is to compel 
the Commission to sustain the motions, sever the 
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complaints into separate proceedings ad to each 
carrier or group of carriers participating, as the 
appellant says, in each rate. 

Thus we have the unusual situation of a relator 
invoking the extraordinary remedies of the courts 
to prevent the Commission from pursuing a course 
which, according to the appellant’s contention 
above set out, would render any order made against 
it in the Commission proceedings “voids and in¬ 
effective.” The appellant’s purpose in bringing 
this suit is apparently to protect the Commission 
and tlte complaining shippers from what the ap¬ 
pellant contends would be the consequence^ of their 
nonobservance of the “rules controlling joinder of 
defendants in courts of late and equity” j(R. 21), 
and to assure that any order made by the Commis¬ 
sion against the appellant should be valid ajnd effec¬ 
tive. To accomplish this purpose the appellant 
submitted its triple plea to the Supreme Court of 
the District of Columbia for the issuance in the 
alternative of a writ of certiorari, mandamus or 
prohibition. The eases being heard by the Chief 
Justice of the District Supreme Court, were dis¬ 
missed from the bench immediately upon the 
conclusion of the evidence and the argument. 

In the course of the hearings before the court, 
the appellant made proof that it did not participate 
in the haul from all the points of origin alleged, to 
the respective points of consumption, nor in the 
scheduled rates and charges for such haul, though 
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admitting participation in some of the rates at¬ 
tacked in each complaint. (At the hearing in the 
lower court, the appellant for the first time made 
proof of the allegations of fact set out in its motion 
for severance, the motion before the Commission 
not being sworn to or supported by any evidence or 
offer thereof.) Before the court, the appellant 
also produced evidence to the effect that it would 
require more of its attorneys’ time for them to ap¬ 
pear for the appellant at a hearing before the Com¬ 
mission involving all the rates complained of than 
if the hearing should be limited to those rates in 
which, according to appellant, it was involved. 
The Commission, in both eases, offered in evidence 
its rules of practice and copies of the answers filed 
by the appellant in the corresponding proceedings 
before it. 

Assigning as error the action of the court in 
denying the writs prayed, and dismissing the cases, 
the appellant in each case has appealed to this 
court. 

THE STATUTES 

The following are the provisions of the Inter¬ 
state Commerce Act (U. S. C., Title 49) which are 
particularly relevant in these proceedings: 

Sec. 1, par. (5). Just and reasonable 
charges required; classification of messages 
and rates; exchange of services. —All 
charges made for any service rendered or to 
be rendered in the transportation of passen¬ 
gers or property or in the transmission of 
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intelligence by wire or wireless as aforesaid, 
or in connection therewith, shall be Just and 
reasonable, and every unjust and unreason¬ 
able charge for such service or any part 
thereof is prohibited and declared tjo be un¬ 
lawful: * * * 

Sec. 8. LIABILITY IN DAMAGES TO 
PERSONS INJURED BY VIOLATION 
OF LAW.—In case any common carrier sub¬ 
ject to the provisions of this chapter shall do, 
cause to be done, or permit to be done any 
act, matter, or thing in this chapter! prohib¬ 
ited or declared to be unlawful, or shall omit 
to do any act, matter, or thing in this] chapter 
required to be done, such common! carrier 
shall be liable to the person or perjsons in¬ 
jured thereby for the full amount of damages 
sustained in consequence of any siujh viola¬ 
tion of the provisions of this chapter, to¬ 
gether with a reasonable counsel or at¬ 
torney’s fee, to be fixed by the court in every 
case of recovery, which attorney’s fee shall 
be taxed and collected as part of the costs in 
the case. 

Sec. 9. REMEDIES OF PERSONS 
DAMAGED; ELECTION; WIT¬ 
NESSES.—Any person or persons claiming 
to be damaged by any common carrier sub¬ 
ject to the provisions of this eliapler may 
either make complaint to the Commission as 
hereinafter provided for, or may bring suit 
in his or their own behalf for the recovery of 
the damages for which such common carrier 
may be liable under the provisions! of this 
chapter, in any district court of the! United 
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States of competent jurisdiction; but such 
person or persons shall not have the right to 
pursue both of said remedies, and must in 
each ease elect which one of the two methods 
of procedure herein provided for he or they 
will adopt. * * * 

Sec. l:>. COMPLAINTS TO AND IN¬ 
VESTIGATIONS BY COMMISSION — 
(1) Complaint to Commission of violation of 
law by carrier; reparation; investigation .— 
Amy person, firm, corporation, company, or 
association, or any mercantile, agricultural, 
or manufacturing society or other organi¬ 
zation. or any body politic or municipal 
organization, or any common carrier com¬ 
plaining of anything done or omitted to 
be done by any common carrier subject to 
the provisions of this chapter in contraven¬ 
tion of the provisions thereof, may apply to 
said Commission by petition, which shall 
briefly state the facts; whereupon a state¬ 
ment of the complaint thus made shall be 
forwarded by the Commission to such com¬ 
mon carrier, who shall be called upon to 
satisfy the complaint, or to answer the same 
in writing, within a reasonable time, to be 
specified by the Commission. If such com¬ 
mon carrier within the time specified shall 
make reparation for the injury alleged to 
have been done, the common carrier shall be 
relieved of liability to the complainant only 
for the particular violation of law thus com¬ 
plained of. If such carrier or carriers shall 
not satisfy the complaint within the time 
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specified, or there shall appear to be any 
reasonable ground for investigating said 
complaint, it shall be the duty of the Com¬ 
mission to investigate the matters com¬ 
plained of in such manner and by such means 
as it shall deem proper. 

Sec. lb. ORDERS OF COMMISSION 
AND ENFORCEMENT THEREOF; FOR¬ 
FEITURES—(1) Orders by Commission 
for payment of damages. —If, after hearing 
on a complaint made as provided in section 
13 of this chapter, the Commission shall de¬ 
termine that any party complainant is en¬ 
titled to an award of damages under the pro¬ 
visions of this chapter for a violation there¬ 
of, the Commission shall make an order 
directing the carrier to pay to the complain¬ 
ant the sum to which he is entitled On or be¬ 
fore a day named. 

(2) Proceedings in courts to \ enforce 
orders; costs; attorney's fee. —If a carrier 
does not comply with an order for jtlie pay¬ 
ment of money within the time lipiited in 
such order, the complainant, or any person 
for whose benefit such order was made, may 
file in the district court of the United States 
for the district in which he resides or in 
which is located the principal operating 
office of the carrier, or through Which the 
road of the carrier runs, or in any State 
court of general jurisdiction having juris¬ 
diction of the parties, a petitiop setting 
forth briefly the causes for which he claims 
damages, and the order of the Commis- 
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si on iu the premises. Such suit in the dis¬ 
trict court of the United States shall pro¬ 
ceed in all respects like other civil suits for 
damages, except that on the trial of such 
suit the findings and order of the Commis¬ 
sion shall be prima facie evidence of the 
facts therein stated, and except that the pe¬ 
titioner shall not be liable for costs in the 
district court nor for costs at any subsequent 
stage of the proceedings unless they accrue 
upon his appeal. If the petitioner shall 
finally prevail he shall be allowed a reason¬ 
able attorney’s fee. to be taxed and collected 
as a part of the costs of the suit. 

(3) * * * 

(4) Joind<v of parties; process; judg¬ 
ment .—In such suits all parties in whose 
favor the Commission may have made an 
award for damages by a single order may 
be joined as plaintiffs, and all of the car¬ 
riers parties to such order awarding such 
damages may be joined as defendants, and 
such suit may be maintained by such joint 
plaintiffs and against such joint defendants 
in any district where any one of such joint 
plaintiffs could maintain such suit against 
any one of such joint defendants; and serv¬ 
ice of process against any one of such de¬ 
fendants as may not be found in the district 
where the suit is brought may be made in 
any district where such defendant carrier 
has its principal operating office. In case of 
such joint suit the recovery, if any, may be 
by judgment in favor of any one of such 
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plaintiffs, against the defendant jfound to 
be liable to such plaintiff. 

Sec. 17. PROCEEDINGS OP COMMIS¬ 
SION; DIVISIONS AND OPERATION 
THEREUNDER—(1) Conduct of proceed¬ 
ings; seal; oaths; quorum; rules; Records .— 
The Commission may conduct itsj proceed¬ 
ings in such manner as will best conduce to 
the proper dispatch of business aiid to the 
ends of justice. The Commission bhall have 
an official seal, which shall be judicially no¬ 
ticed. Any member of the Commission may 
administer oaths and affirmations j and sign 
subpoenas. A majority of the Commission 
shall constitute a quorum for the transaction 
of business, except as may be otherwise 
herein provided, but no commissioner shall 
participate in any hearing or proceeding in 
which he has any pecuniary interest. The 
Commission may, from time to tiine, make 
or amend such general rules or orders as 
may be requisite for the order and regula¬ 
tion of proceedings before it, or before any 
division of the Commission, including forms 
of notices and the service thereof which shall 
conform, as nearly as may be, to those in use 
in the courts of the United States. Any 
party may appear before the Commission or 
any division thereof and be heard jin person 
or by attorney. Every vote and Official act 
of, shall be entered of record, ainjl its pro¬ 
ceedings shall be public upon the bequest of 
any party interested. 
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ARGUMENT 

I 

The appellant’s suit is based upon the theory that pro¬ 
ceedings before the Commission are subject to the rules 
of court pleading, whereas proceedings before the Com¬ 
mission are administrative in character and are not 
subject to such rules 

1. The Commission is an administrative body 

The appellant's position is based upon the erron¬ 
eous conception that the proceedings before the 
Commission are .judicial actions for tort and that, 
therefore, they are subject to the rules and limita¬ 
tion applicable to judicial pleadings. But the 
Commission is an administrative, not a judicial, 
body, and its proceedings are not of a judicial, but 
of an administrative nature. While the determi¬ 
nation by the Commission of the fact and amount 
of damages, and the award of reparation for the 
damages found would be a quasi-judicial function, 
the finding of unreasonableness which must pre¬ 
cede any consideration of damages is an adminis¬ 
trative function of the Commission. It is an ad- I 

miuistrative function, whether the determination is i 

as to rates already charged or as to rates for the 
future. I 

In Mitchell Co/d Co. v. Pennsylvania R. R. Co., ( 

230 U. S. 247. 258, the Supreme Court, in consider¬ 
ing a case wherein suit had been brought by a ship¬ 
per against a railroad company for damages alleged 
to have been sustained by reason of tile extension of 
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undue preference to a competitor of the complain¬ 
ant, said: 

* * * To say the least, it is extremely 
doubtful whether at common law one shipper 
had a cause of action because the carrier 
paid another shipper more than the market 
value of transportation services rendered to 
the carrier. * * * But if any such right 

existed it was abrogated or forbidden by the 
Commerce Act, and one was given which, as 
a condition of the right to recover, j required 
a finding by the Commission that the allow¬ 
ance was unreasonable and operated as an 
unjust discrimination or as an unduie prefer¬ 
ence. [Citing cases.] Such orders, so far 
as they are administrative are conclusive, 
whether they relate to past or present rates, 
and can be given general and uniform opera¬ 
tion, since all shippers, who have j been or 
may be affected by the rate, can take ad¬ 
vantage of the ruling and avail themselves 
of the reparation order. They are quasi- 
judicial and only prima facie correct in so 
far as they determine the fact and amount 
of damage —as to which, since it involves the 
payment of money and taking of property, 
the carrier is by Section 16 of the ajct given 
its day in court and the right to a j judicial 
hearing. * * * 

In considering the administrative ques¬ 
tions as to reasonableness, the elements of 
the problem are the same, whether they in¬ 
volve the validity of obsolete allowances, dis¬ 
carded tariffs, or current rates and practices. 

6044S— SI-3 
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In both classes of cases there is a call for the 
exercise of the rate-regulating discretion 
and the same necessity for having the matter 
settled by a single tribunal. * * * (Em¬ 
phasis ours.) 

The Commission proceedings in the instant cases, 
at the time the severance was demanded by the ap¬ 
pellant. involved the purely administrative ques¬ 
tion of the reasonableness of the rates attacked. 
This determination teas basic and preliminary to 
any award of reparation or assessment thereof. 

The appellant in its motion for severance and in 
its brief cites Great Northern Railway v. Merchants 
Elevator Co., 259 U. S. 2S5, 291. The question in 
that case was the right of a shipper to maintain an 
action against a railroad, without resort to the 
Commission, to recover charges alleged to have been 
exacted in 'excess of those authorized by the tariffs 
on file. There was no question of the reasonable¬ 
ness of the rates involved. The carrier asserted 
that until the Commission had determined the 
proper construction of the language of the tariff, 
the court was without jurisdiction. In overruling 
this contention, the Supreme Court, in an opinion 
by Mr. Justice Brandeis, pointed out that “what 
construction shall be given to a railroad tariff pre¬ 
sents ordinarily a question of law which does not 
differ in character from those presented when the 
construction of any other document is in dispute,” 
and, for contrast, mentioned certain questions 
which it was necessary to present to the Commis- 
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sion before resorting to the courts, using in this 
connection the language quoted in the appellant’s 
brief at page 37. 

This language, we submit, should not be taken as 
authority for the proposition of the appellant in 
the cases at bar, that all the rules of pleading and 
procedure in the courts must, as a matterj of law, be 
followed in proceedings where the Commission has 
to determine the reasonableness of a! rate and 


whether a shipper has been wronged by the exaction 
of the rate in question. Apparently, the learned 
Justice assumed that the Commission had already 
determined that the rate in question in |the hypo¬ 
thetical case was unreasonable, before it pould con¬ 
sider whether a shipper had in the past been 
wronged thereby, for certainly the determination 
of unreasonableness involves the same process, 
whether the rate in question is for the!past, the 
present, or the future. 

The chief authorities upon which the appellant 
seems to rely are those holding that in |courts of 
the United States, defendants can not bej joined in 
tort actions unless they are joint tort feasors. 

The appellant cites numerous cases bearing upon 


the rules of pleading applicable to suits jin courts 


of law and equity, but no ease is cited in! which it 
has been held that these rules of pleading must be 


observed in proceedings before the Commission 


upon complaint as to unreasonable rates, with 
prayer for reparation. 




If) 

The appellant also cites a number of cases stat¬ 
ing the elements going to make up a reasonable rate 
and argues that since these elements obviously vary 
as to the different railroads, a complaint alleging 
unreasonableness of separate rates made by divers 
railroads could not legally be accepted by the Com¬ 
mission and investigated by it. In the first place, 
the cases cited by the appellant are for the most 
part causes in which the court declined to set aside 
the Commission order, and indicate that the court 
deemed it proper to follow the administrative judg¬ 
ment of the Commission rather than to set aside 
the Commission’s order because the record does 
not contain evidence as to certain of the elements 
of unreasonableness. 

Cases cited on page 32 of appellant’s brief hold 
very clearly that the mere presence in a Commis¬ 
sion record of evidence which in a judicial proceed¬ 
ing would be deemed incompetent would not invali¬ 
date the resulting order. Such rulings the 
appellant sees fit to characterize as “dicta.” But 
the Supreme Court in United States v. Abilene & 
Southern B. Co., 265 U. S. 274, 288, said: 

The mere admission by an administrative 
tribunal of matter which under the rules of 
evidence applicable to judicial proceedings 
would be deemed incompetent does not inval¬ 
idate its order. [Citing cases.] But a find¬ 
ing without evidence is beyond the power of 
the Commission. 
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True, where the only evidence included in a 
record to support an essential finding of the Com¬ 
mission is clearly incompetent, the order will be 
set aside as not supported by the evidence. In the 
case last above referred to the Commission rested 
an essential finding upon annual reports filed by 
the railroad pursuant to law but not put In evidence 
at the Commission hearing. The setting aside of 
the order in such case is very different from the 
invalidating of an order amply supported by evi¬ 
dence, because the record contains, in addition, some 
evidence which is incompetent and irrelevant. 

The appellant also cites Chicago <£■ E. I. Ry. Co. 
v. United States, 43 F. (2d) 987, as holding that 
“the Commission may not admit clearly incompe¬ 
tent evidence over objection in a reparation case.” 
The fact is that the case cited was a statutory ac¬ 
tion to set aside an administrative order of the 
Commission requiring the publication hf certain 
prescribed rates, and was not a suit upon a repara¬ 
tion order. The order was set aside by the court, 
not because of the admission of incompetent evi¬ 
dence by the Commission, but because, as the court 
said, page 990— 

* * * We find no substantiaDevidence 
from which any of the following facts may 
he inferred: [Here the court states three 
propositions, the exact nature of jwhich is 
not presently material.] Under the rulings 
of the Commission the proof of these facts 
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seems to be necessary. [Citing cases.] In 
our 1 opinion, for the reasons above assigned, 
the plaintiff is entitled to recover. * * * 

(Emphasis om’s.) 

From the above it is apparent that it was lack of 
evidence, instead of irrelevant evidence, that caused 
the court to find the Commission’s order in the case 
cited to be invalid. 

But even if the authorities had warranted a stat¬ 
utory court in setting aside an administrative 
order. or ! an ordinary court in refusing to give 
judgment upon a reparation order because of error 
of the Commission including in the record incom¬ 
petent evidence, these authorities would still be 
far from imposing upon the courts the duty of 
immediate supervision of Commission proceedings 
and of making interlocutory rulings upon the 
admission of evidence, from time to time, as the 
Commission hearing proceeds. 

2. The proscribed procedure before the Commission 

It will be noted that the statutes (Sections 1, 8, 9, 

13, 16, and 17 of the Interstate Commerce Act; see 
pages 6-11 of this brief) provide for proceedings 
before the Commission and the courts in connection J 

with the complaints made to the Commission in- , 

volving violations of the act. Upon the filing of a j 

complaint or petition with the Commission, notice 
is given carriers complained of, requiring them to 
satisfy the complaint or to answer the same in 
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writing within a prescribed time. If the complaint 
is not satisfied within the time specified, or even 
though satisfaction has been made but thje the Com¬ 
mission believes that there exists any reasonable 
ground for investigating the complaint, the Com¬ 
mission shall “investigate the matters complained 
of in such manner and by such means as| it shall be 
deemed proper.” (Section 13 of the Interstate 
Commerce Act.) 

From the above it is clear that the filing of a 
complaint before the Commission does!not origi¬ 
nate an adversary proceeding between the parties 
complaining and the carriers named as defendants; 
the Commission is not a judicial tribunal created 
to conduct trials or contests between parties of 
record. See Advances in Rates, Western Case, 20 
I. C. C. 307; Interstate Packing Company v. Chi¬ 
cago, Milwaukee, etc. By. Co., 41 I. C| C. 393.) 
The Supreme Court in Phillips v. Grand Trank 
Ry., 236 IT. S. 662, 665, said that a proceeding be¬ 
fore the Commission to determine the reasonable¬ 
ness of a rate “was not in the nature of private liti¬ 
gation, * * * but was a matter of public 

concern in which the whole body of shippers was 
interested.” 

In Pennsylvania R. R. Co. v. Stinemah] Coal Co., 
242 U. S. 298, 302, the Supreme Court, in discussing 
a suit against a railroad company brought by a 
coal company to recover damages upon ja repara¬ 
tion award following the Commission’s finding of 
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an unreasonable practice in the distribution of coal 
cars, said: 

* * * The Act contemplated that the 
proceeding should be conducted in the inter¬ 
est of all the shippers who had been, or were 
likely to be, affected by the rule, and not 
merely in the interest of those who filed the 
complaint. The purpose was to determine 
the character of the rule for the equal bene¬ 
fit of all, to the end not only that discrimina¬ 
tion thereunder in the future might be 
prevented but also that such discrimination 
in the past might be redressed. * * * 

The Commission and the courts have further 
held that the hard and fast rules of court procedure 
need not be followed in Commission proceedings. 
Early in its existence, the Commission in Advances 
in Rates Western Case, 20 I. C. C. 307, said that a 
complaint before it should not be regarded in the 
same strict and hard light as a complaint in an 
action at.law, and in another case, that it was not 
restricted in its procedure by the technical rules 
prevailing in the court. (See Interstate Packing 
Co. v. Chicago, M., etc., Rg. Co., 41 I. C. C. 393.) In 
Re Procedure of Cases at Issue, 1 I. C. C. 223, the 
Commission during the first year of its existence 
said: 

It is intended that all of its [the Commis¬ 
sion’s] proceedings shall be in the simplest 
form consistent with a reasonable degree of 
certainty. Cases are considered as at issue 
when the answer is filed and copies served. 
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If issues of fact are raised upon the answer 
by denials or by allegations of new matter, 
it is the understanding of the Commission 
that the case stands for trial upod the ques¬ 
tions of fact as well as of law; j * * *. 

In Pennsylvania R. Co. v. United States, 288 
Fed. 88, 90, the court said: 

The Interstate Commerce Commission is 
an administrative body and is not hampered 
in its proceedings by the hard and fast rules 
as to pleading and practice which prevail in 
courts of law. Spiller v. Atchison, T. & S. 
F. Ry. Co., 253 U. S. 117. I 

In Blair v. C. C. C. & St. L. R. Co., 45 F. (2d) 
729, the court said: 

I am of opinion that the Commission was 
not bound by the strict rules governing com¬ 
mon-law proceedings, * * *. 

In Louisville & N. R. Co. v. Sloss-Sheffield Co., 
295 Fed. 53 (affirmed 269 U. S. 217), it was said 
that since the Commission is an admihistrative 
body the validity of its proceeding is not dependent 
upon compliance with procedural rules as| to plead¬ 
ing and practice, such as prevailed in courts of 
law T ; but that the Commission might cohduct its 
proceedings in such manner as would best conduct 
to the proper dispatch of its business and to the 
ends of justice. 

The Supreme Court of the United States in 
United States v. Merchants, etc., Assn., 242 U. S. 
178, 186, said: 
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But there is nothing in the act to justify 
limiting the power of the Commission to 
either a grant or a denial in toto of the pre¬ 
cise relief applied for. Such a construction 
would make Section 4 unworkable and de¬ 
feat the purpose of the amendment. It is 
at variance with the broad discretion vested 
in the Commission and the prevailing prac¬ 
tice of administrative bodies. * * * 

It has been held in a number of cases that the 
admission in evidence by the Commission of matter 
which in a trial before a court would be held to be 
incompetent and immaterial, does not invalidate 
the Commission’s order. See United States v. 

Abilene &• S. By. Co., 265 U. S. 274; Interstate 
Commerce Commission v. Baird, 194 U. S. 25; 

Spiller v. Atchison, T. A S. F. By. Co., 253 U. S. 

117. Northern Pacific By. Co. v. Dept, of Public 
Works, 268 U. S. 39; Western Paper etc. Co. v. 

United States, 271 U. S. 268. 

The Supreme Court in a very recent case has 
thus commented upon the nature of actions before 
the Commission in the courts with respect to repa¬ 
ration : 

The Act does not create a cause of action 
based on the Commission’s findings and rep- j 

a rat ion order for the recovery of money 
collected as freight charges based on rates I 

alleged to be unjust and unreasonable. It 
makes a determination by the Commission 
of the unreasonableness of the rate attacked 
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and the extent that it is, if at all, excessive a 
condition precedent to suit. 

Section 16 (2) provides that, if the car¬ 
rier shall not comply with an order for the 
payment of money within the time specified, 
the person for whose benefit it wasj made may 
file in the district court of the United States 
“or in any state court of general jurisdic¬ 
tion” a petition setting forth bi-iefly “the 
causes for which he claims damages and the 
order of the commission”, and that the suit 
in the United States court shall proceed in 
all respects “like other civil suits for dam¬ 
ages” except that the findings and order of 
the Commission shall be primal facie evi¬ 
dence of the facts therein stated,' The sec¬ 
tion contains nothing relating to evidence 
or procedure in state courts. It 4 clear that 
the action is not on the award as such. 
Meeker-d Co. v. Lehigh Valley R. R., 236 
U. S. 412, 430. But no action for damages 
alleged to have been caused by tHe exaction 
of excessive rates for interstate transporta¬ 
tion can be maintained in any court, state or 
federal, in the absence of a prior finding by 
the Commission that the rate charged was 
unreasonable. The reasons upon which this 
rule rests have been fully stated in our de¬ 
cisions. Texas & Pac. Ry. v. Abilene Cotton 
Oil Co., 204 U. S. 426. 444. Robinson v. B. & 
0. R. R., 222 U. S. 506, 510. Cf. B. & 0. 
R. R. v. Pitcairn Coal Co., 215 U. j3. 481, 498. 
Great Northern Ry. v. Merchants Elev. Co., 
259 U. S. 285, 291-292. 


Leicis-Simas-Jones Co. v. South Pac. Co., No. 
520. October Term, 1930, decided May 25,1931. 

3. Neither the statutes nor the Communion's Rides or Prac¬ 
tices contemplate the dismissal of Commission proceed¬ 
ings on motion 

There was no proof before the Commission as 
to the correctness of the appellant’s allegations 
made in its motion for severance, that it did not 
participate in some of the rates complained of. 
Under the answers filed by the appellant in each 
of the cases the question of fact raised in the 
motion would, in due course, have come up for de¬ 
termination by the Commission in the course of its 
investigation of the complaint. Of course, the Com¬ 
mission could and would not attempt to make any 
order against any railroad with respect to trans¬ 
portation or rates in which the particular railroad 
did not participate. 

It has always been the established practice of the 
Commission not to anticipate the final hearing of a 
case by disposing of it on motion. 

In Re Procedure concerning Questions of Law, 
1 I. C. C. 224, the Commission discussed a motion 
to dismiss a complaint filed before it upon] the 
ground that the matters alleged in the complaint 
did not present a violation of the Act to Regulate 
Commerce. The Commission declined to take up 
the matters for two reasons, the second of which 
stated as follows: “ Second, because the object of 


the motion was to reach the merits of the case and 

I 

have them discussed and passed upon summarily, 
instead of at the customary final hearing.” A 
practice thus to anticipate by motionj the final 
hearing, the Commission did not think j advisable, 
and would not, therefore, favor. It was further 
said that it was the desire of the Commission that 
the parties and proceedings in all cases shall be in 
the simplest form possible, consistent with justice, 
and that without dilatory motions, pleadings in 
abatement, or other interlocutory proceedings, the 
matter in question be brought to an issue at the 
earliest practicable day, when a final hearing may 
be had; and all proper questions will then be enter¬ 
tained, whether jurisdictional or going to the 
merits of the controversy. 

Since in this case, probably for the first time, the 
court has been asked to compel the Commission to 
decide an issue before it upon motion prior to the 
final hearing, we can cite no court decision upon the 
point. It is reasonable to suppose, however, that 
should it have been contrary to law and to the 
rights of the complainants or carriers to proceed 
to a final hearing and determination o| questions 
that may have been raised upon motion as is pro¬ 
posed in this case, some court would have con¬ 
demned the Commission’s practice. The appellant 
has cited no such case. 
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If. The Commission can legally hold a single investigation 
as to rates participated in by divers carriers and make 
such separate orders against the respective defendants 
as are warranted by the facts developed in the course 
of the hearing 

The Commission has always made a practice of 
disposing in a single hearing report and order of 
complaints, even though they charge divers sepa¬ 
rate carriers with exacting unreasonable or other¬ 
wise illegal rates. See Boston Chamber of Com¬ 
merce v. Lake Shore, M. <k S. By. Co., 1 I. C. C. 
436; Delray Salt Co. v. Mich. Cent. R. Co., 18 I. C. 
C. 247. The courts have approved of this practice. 

In New York Central & H. R. R. Co. v. I. C. C., 
168 Fed. 131,139, the court held that an order made 
upon the complaint of a shipper was not void be¬ 
cause it was made against a number of carriers, 
each of which operated a separate and independent 
route. The Court said (139) : 

The whole subject was fully presented to 
the Commission. If there was error or in¬ 
advertence in according to all the milling 
company’s products the flour rate, applica¬ 
tion might perhaps be made to the Commis¬ 
sion to correct it. But we can not hold as a 
matter of law that the order was rendered 
invalid thereby. 

In the above case the court held that the Inter¬ 
state Commerce Commission is an administrative 
tribunal, dealing with practical problems, and that 
so long as parties affected by the Commission’s 
order appear and are fully heard the Commission 
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has power to grant such relief as the facts shown 
upon the investigation called for, even though such 
facts may be presented by evidence technically out¬ 
side of the issues raised by the pleadings but which 
are germane to the subject matter of the investiga¬ 
tion. | 

In Akron, C. & Y. By. Co. v. United States, 22 F. 
(2d) 199, a court was asked to set aside as void 
orders of the Commission upon the petition of 28 
railroad corporations operating in the region north 
of the Potomac and Ohio Rivers and east of the 
Mississippi River. These orders were made 
against the complaining companies in three pro¬ 
ceedings involving rates on salt in the territory 
mentioned, and reported in 122 I. C. Cl 21. The 
Commission assigned for joint hearing and disposi¬ 
tion the three proceedings, two of which were 
brought by individuals and one instituted by the 
Commission in its own instance. The court, after 
describing the two complaints and the investigation 
at the Commission’s instance, and statihg that all. 
the proceedings involved the reasonableness of 
rates on salt within the same territory, said (p. 

202): j 

Under these circumstances it if as proper 
for the Commission to assign the .three cases 
for joint hearing, for Section 17,' paragraph 
1 of the Interstate Commerce Act ([49U. S. 
C. A., Sec. 17, Comp. St. Sec. 8586] 40 Stat. 
270), provides that the Commission may con¬ 
duct its proceedings in such manner as will 
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best conduce to the proper dispatch of busi¬ 
ness and to the ends of justice. (Emphasis 
ours.) 

Obviously, there must have been involved in this 
consolidated investigation many rates in which 
many of the defendant carriers did not participate, 
and the record made must have contained much 
evidence relevant only to one, or a few, of the 
rates. The'holding of such joint hearings and the 
making of such a record is exactly what in the case 
at bar the Appellant says can not legally be done, 
and what it insists would render the order of the 
Commission void and of no effect. (R. 21.) 

The quotation last above set out holds that Sec¬ 
tion 17 of the Interstate Commerce Act warrants 
the consolidated hearing; this is especially true 
when Section 17 is read in connection with Section 
16 of the Act. Section 16(4) provides that all par¬ 
ties in whose favor the Commission may have made 
an award for damages by single order may be 
joined as plaintiffs and all of the carriers against 
whom such order might be made, may be joined 
as defendants in a single suit in court to enforce 
the reparation order made by the Commission. 
This provision makes it plain that Congress in¬ 
tended that under the other paragraphs of the Act 
separate causes of action might be joined in the 
same complaint and separate awards of reparation 
made by the Commission in the same order. Other¬ 
wise, there would have been no occasion or necessity 
for the making of this exception from the general 
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rule of procedure with respect to action 4 in tort. 
This general rule is, as pointed out by the Appellant 
in its brief, that separate, distinct causes of action 
may not be joined in the same suit. 

The leading case recognizing the right of the 
Commission to make a single investigation of 
divers complaints involving rates made bv various 
carriers independently, and the right of divers 
claimants to sue in a single suit upon their several 
separate claims for reparation based upon a single 
order of the Commission is Spiller v. A., T. & S. F. 
Ry. Co., 253 U. S. 117. 

This case rose out of Cattle Raisers Association 
of Texas v. M. K. A T. Ry. Co. et ah, 13 I. C. C. 418. 
More than a dozen carrier defendants weije named. 
They served a large proportion of the western 
cattle-raising country, as is shown by report of the 
Commission. In this single proceeding before the 
Commission attack was made upon all rates on 
livestock from breeding pastures in the northwest 
to the northern ranges and from various maturing 
points west of the Missouri River to the principal 
markets of consumption. Obviously, the fates cov¬ 
ered by this complaint were made by numerous 
independent lines between numerous destinations. 

The Court of Appeals, 8th Circuit (24(j Fed. 1), 
thus described the action to enforce reparation 
upon the Commission’s award in the proceeding 


above described. “Defendant in error, hereafter 


called ‘plaintiff,’ commenced an action against the 
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several plaintiffs in error, hereinafter called ‘de¬ 
fendants,’ to recover from each of them the amount 
awarded plaintiff by an order of reparation made 
by the Interstate Commerce Commission January 
12, 1914.” (Emphasis ours.) 

The Supreme Court (253 U. S. 120) described 
the preliminary proceedings in the following 
language: 

Plaintiff in error commenced an action 
against defendants in error jointly in the 
District Court of the United States for the 
Western District of Missouri, under Section 
16 of the Act to Regulate Commerce * * * 
to recover certain amounts awarded to him 
against them respectively in a reparation 
order made by the Interstate Commerce 
Commission January 12, 1914. * * * 

From the above it is apparent that in this case 
the Commission did exactly what the appellant is 
objecting to in the ease at bar—heard in a single 
proceeding a complaint against numerous defend¬ 
ant railroads and determined the unreasonableness 
of numerous rates between different points in 
which certain of the defendants did not participate, 
making a single order of reparation awarding to 
each of the respective complainants the damages for 
the excess of freight collected from him by the 
various respective railroads. A single suit was 
brought upon these separate and several awards 
against the respective companies against which the 
award was made, and the courts in this single suit 
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enforced collection of these various awards against 
the various respective defendants. 

Speaking of the effect of Section 16 Of the Act, 
the Supreme Court, when the case came before it, 
said (p. 126): 

The same section contemplate Js that nu¬ 
merous parties may unite in a claim for 
reparation, and that numerous carriers may 
be joined as defendants; and similarly that 
in a suit brought upon such an award there 
may be a joinder of parties plaintiff and 
defendant. And, by Section 17j (26 Stat. 
385 ; 25 Stat. 861) “the Commission may 
• conduct its proceedings in such planner as 
will best conduce to the proper dispatch of 
business and to the ends of justice.” 

These provisions allow a large, degree of 
latitude in the investigation of claims for 
reparation and the resulting findings and 
order of the Commission may not be rejected 
as evidence because of any errors in its pro¬ 
cedure not amounting to a denial of the 
right to a fair hearing, so long a& the essen¬ 
tial facts found are based upon substantial 
evidence. * * * 

On page 131, the Court said: 

In Interstate Commerce Commsision v. 
Baird, 194 U. S. 25, 44, it was $aid: “The 
inquiry of a board of the character of the 
Interstate Commerce Commission should 
not be too narrowly constrained by technical 
rules as to the admissibility of proof. Its 
function is largely one of investigation and 
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it should not he hampered in making inquiry 
pertaining to interstate commerce by those 
narrow rules which prevail in trials at com¬ 
mon law where a strict correspondence is 
required between allegation and proof. ” In 
Interstate Commerce Commission v. Louis¬ 
ville d- Nashville R. R. Co., 227 U. S. 88, 93, 
the court recognized that “The Commission 
is an administrative body and, even where 
it acts in a quasi-judicial capacity, is not 
limited by the strict rules, as to the admissi¬ 
bility of evidence, which prevail in suits be¬ 
tween private parties.” And the fact that 
a reparation order has at most only the ef¬ 
fect of prima facie evidence (Meeker & Co. 
v. Lehigh Valley R. R., 236 U. S. 412, 430; 
Meeker v. Lehigh Valley R. R., 236 U. S. 
434. 439: Mills v. Lehigh Valley R. R. Co., 
238 U. S. 473. 483), being open to contradic¬ 
tion by the carrier when sued for reeovery 
of the amount awarded, is an added reason 
for mot binding down the Commission too 
closely in respect of the character of the evi¬ 
dence it may receive or the manner in which 
its hearings shall be conducted (Emphasis 
ours.) 

In view of the above we submit that it is clear 
that the Commission was within its rights in de¬ 
clining to sever and to hold separate hearings as 
to each of the railroads made defendants in the 
complaints filed with it, and that it is the purpose 
and intent of the law that the convenience of the 
Commission and the claimants be served by the 
holding of a single investigation in cases similar 
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to those here involved, rather than the convenience 
of the defendant carriers. 

On pages 28 and 29 of its brief the appellant says 
that the Spiller case is not authority in the cases 
at bar, because “the facts of that case are utterly 
different from those here presented.” The only 
observable difference between the cases is that in 
the Spiller case there was a diversity both of parties 
complainant and of parties defendant, whereas in 
the case at bar there is only one complainant before 
the Commission. Appellant also suggests that the 
question of joinder of parties was not involved in 
the Spiller case. The fact is that the isshe in that 
case was the evidential value of the Cominission’s 
single order of reparation in favor of the several 
shippers against the several railroads for numerous 
payments of freight at numerous rates, Which the 
Commission had held to have been unreasonable. 
The position of appellant in the case at bgr is that 
such a reparation order would be void, of! no value 
as evidence. Therefore, the question of joinder 
was necessarily in issue in the Spiller case. 

But even if the particular question were not 
directly in issue, the appellant, does not, in its brief, 
suggest any reason for the belief that the Supreme 
Court and Mr. Justice Pitney, who Wrote the 
opinion, did not mean what was said in the language 
herein above quoted. The opinion does! not sug¬ 
gest (as does the appellant in its brief)! that the 
consent of the railroad defendants is a necessary 
condition to the joining of numerous carriers in a 


! 
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single proceeding before the Commission and in 
court. 

Nor ilia}' the decision be thus lightly brushed 
aside. 

In Cameron v. U- S., 250 Fed. 943, the Circuit 
Court of Appeals relied upon a declaration of the 
Supreme Court in Clipper Mining Co. v. Eli Mining 
<£■ Land Co., 194 U. S. 220, at to the power of the 
Land Department with respect to a mining loca¬ 
tion and met a claim that what the Supreme Court 
had said was mere dictum. Answering that con¬ 
tention, it said, p. 947: 

We do not so understand it; but, even so, 
this court observed regarding a like conten¬ 
tion in the case of Daniels v. Wagner, 205 
Fed. 238,125 C. C. A. 93: 

“It is urged that this language of the court 
is dictum, but we do not so regard it. It 
contains the reasoning of the court in deter¬ 
mining the nature of the rights of the com¬ 
plainant in that case. But if, indeed, it is 
true that the expression of such views was 
unnecessary to the determination of the case 
which was before the court, the language 
used sets worth the mature and unanimous 
judgment of the members of that court on the 
question of law which is involved in the ease 
at bar, and we deem it controlling in the 
decision of the present case.” 

And, in affirming the judgment below, the 
Supreme Court upheld that power of the Land 
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Department and said, Cameron v. JJ. S., 252 U. S. 
450, at 463: 

* * * and an instance in which its ex¬ 
istence received substantial, if not j decisive, 
recognition by this court is found in Clipper 
Mining Co. v. Eli Mining Co., 194 XT. S. 220, 
223, 234. 

The appellant further suggests, on page: 29 of its 
brief, that the joinder in the Spiller caise might 
have been considered proper because “the increases 
of rates complained of appear to have been brought 
about by concerted action on the part cjf all the 
carriers.” We point out that the charge of con¬ 
spiracy was abandoned by Spiller at the trial (see 
253 U. S. 120), and also that “concerted action” is 
not made a necessary condition to joint proceedings 
against several carriers, under the statute. The 
appellant’s reference to concerted action illus¬ 
trates, however, the propriety of the Commission 
proceeding to final hearing in such cases as here 
involved and the impropriety of attempting to act 
upon interlocutory motions. The complaints to 
the Commission allege the responsibility of all the 
defendants for all of the rates complained of, and 
it is entirely possible that upon the hearing it might 
appear that the rates complained of have been 
established by concerted action of all the defendant 
carriers. Certainly the proper dispatcjh of the 
business of the Commission, the convenience of the 
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Commission and of shippers, and the ends of 
justice can better be conserved by a full investiga¬ 
tion by the Commission of the rates alleged to be 
unreasonable than by summary action upon the 
appellant's motion. 

II 

Even though the Commission were in error in its denial 
of the appellant's motions for severance and in its pur¬ 
pose to investigate in a single hearing each complaint 
against the divers railroad defendants named therein, 
such error could not be corrected in this proceeding 

The writs of certiorari, mandamus, and prohibi¬ 
tion are equally inappropriate to correct such an 
error as the appellant contends that the Commis¬ 
sion has committed in overruling its motions for 
severance or will commit in proceeding to hear each 
of the cases as a unit. 

The writs sought are all extraordinary discre¬ 
tionary writs based upon many identical principles 
of law. Many of the cases we shall cite are appli¬ 
cable to the prayers for all the remedies, but we 
shall endeavor to discuss separately the appellant’s 
suit for each of the three writs prayed. 

1. Certwrari 

The appellant prayed the issuance of a writ of 
certiorari directing the Commission to certify to 
the court 1 the records in the respective cases in¬ 
volved “to the end that the same may be reviewed 
and quashed.” (R. 11.) 
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Except where its function and scope are enlarged 
by statute, certiorari is only a method of bringing 
up for review the proceedings of an inferior court 
to a superior court. To warrant the writ tb correct 
procedural errors, the superior court must have 
been given by law the right of general review, to 
correct errors of all kinds, and this right will not 
be implied. (11 C. J. 87-8.) This court' and the 
Supreme Court of the United States have ip several 
cases given consideration to the nature and! scope of 
writs of certiorari in this jurisdiction. 

In Detroit, T. & S. R. Co. v. I. C. C„ 277 Fed. 535, 
this court considered a petition for writ of certi¬ 
orari which would command the Interstate Com¬ 
merce Commission to certify to the Supreme Court 
of the District of Columbia the record upon which 
the Commission had refused to credit the petitioner 
with a certain amount in the process of ascertain¬ 
ment of operating deficit upon which certain gov¬ 
ernment subsidies would be based. This court held 
that the Commission was an administrative body 
and that certiorari would not issue to such officer or 
body to review a decision in a matter over which 
such officer and body had jurisdiction. In its 
opinion the court said: 

(2) The Interstate Commerce Commis¬ 
sion is an administrative body. Interstate 
Commerce Commission v. Brimsoil, 154 U. 
S. 447, 14 Sup. Ct. 1125, 38 L. Ed. 1047. 
Recently we had occasion to ■ consider 
whether or not a writ of certiorari would 
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issue to an administrative officer for the pur¬ 
pose of reviewing his decision in a matter 
over which he had jurisdiction, and we held, 
following a decision of this court (Dcgge v. 
Hitchcock, 35 App. D. C. 218), affirmed by 
the Supreme Court of the United States 
(229 U. S. 162; 33 Sup. Ct. 639, 57 L. Ed. 
1135), that it would not. Mickadiet v. 
Payne, 269 Fed. 194, 50 App. D. C. 115. 

(3) Appellant recognizes the soundness 
of this rule, but seeks to escape its effect by 
endeavoring to show that the Commission 
acted outside of its jurisdiction. The Com¬ 
mission was charged with the duty of as¬ 
certaining the operating income of the com¬ 
pany. In performing that duty it was nec¬ 
essary for it to determine what items should 
be 'included in the income and what should 
not be. It therefore was acting within its 
jurisdiction when it decided that the item 
of $164,800 should be treated as the com¬ 
pany had treated it on its books, namely, as 
a deduction. 

(4) Even though the Commission had 
acted outside of its jurisdiction, the writ 
should not issue. In Dcgge v. Hitchcock, 
supra, the Supreme Court of the United 
States was asked to decide whether or not 
the writ would issue to review the action of 
the Postmaster General denying to Degge 
the use of the mails. The court, after stat¬ 
ing that the order was administrative, said 
that this— 

“was sufficient to prevent it from being sub¬ 
ject to review by writ of certiorari. The 



Postmaster General could not exercise judi¬ 
cial functions, and in making the cjeeision he 
was not an officer presiding over a tribunal 
where his ruling was final, unless reversed. 
Not being a judgment, it was not jsubject to 
appeal, writ of error, or certiorarj. Not be¬ 
ing a judgment, in the sense of a final ad¬ 
judication, the appellants were ', not con¬ 
cluded by his decision, for, had there been 
an arbitrary exercise of statutory power or a 
riding in excess of the jurisdiction conferred, 
they had the right to apply for (hid obtain 
appropriate relief in a court of equity. 
School of Magnetic Healing v. Me Annuity, 
187 U. S. 94; Philadelphia Co. v, Stimson, 
223 U. S. 605, 620. The fact that\there was 
this remedy is itself sufficient to take the 
case out of the principle on 'which, at com¬ 
mon law, right to the. icrit was founded. For 
there it issued to officers and tribunals only 
because there teas no other method of pre¬ 
venting injustice.” 

Here, as we have seen, the action of the 
Commission was not final, for the carrier 
had the right to apply to the boa,rd of ref¬ 
erees, and, if not satisfied by its decision, to 
the Court of Claims. 

We think the judgment discharging the 
rule and dismissing the petition vfas clearly 
right, and it is affirmed, with costs. ( Em¬ 
phasis ours.) 

The above ease cited the case of Degge v. Hitch¬ 
cock, 229 U. S. 162. in which the Supreme Court 
had before it the question of whether certiorari 
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should be issued by the Supreme Court of the Dis¬ 
trict of Columbia to require the Postmaster Gen¬ 
eral to send up for review his record made in the 
course of his determination to issue a fraud order 
denying to petitioner the use of the mails. In this 
case the court said (p. 171): 

It is true that the Postmaster General 
gave notice and a hearing to the persons 
specially to be affected by the order, and that 
in inaking his rule he may have been said 
to have acted in a quasi judicial capacity. 
But the statute was passed primarily for the 
benefit of the public at large, and the order 
was for them and their protection. That 
fact gave an administrative quality to the 
hearing and to the order and was sufficient 
to prevent it from being subject to review by 
writ of certiorari. (Italics ours.) 

(Then follows the remainder of the language 
quoted from the Degge case in the opinion of this 
court in Detroit, T. & S. L. R. Co. v. /. C. C., 277 
Fed. 538. p. 38 supra.) The Supreme Court fur¬ 
ther said (p. 172): 

To hold that the writ could issue either 
before or after an administrative ruling 
would make the dispatch of business in the 
developments wait on the decisions of the 
courts and not only lead to consequences of 
the most manifest inconvenience, but would 
be an invasion of the executive by the judi¬ 
cial branch of the Government. 

The writ of certiorari is one of the extraor¬ 
dinary remedies, and being such, it is impos- 
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sible to anticipate what exceptional facts 
may arise to call for its use, but the; present 
case is not of that character, but rgther an 
instance of an attempt to use the writ for 
the purpose of reviewing an administrative 
order. Public Clearing House v. Coyne, 194 
U. S. 197. This cannot be done. (Italics 
ours.) 

A still more recent case before this court; involv¬ 
ing an application for certiorari against the Com¬ 
mission is Northern Pac. Ry Co. v. Int. ComJComm., 
23 F. (2d) 221, where this court outlined the scope 
of certiorari in such language as clearly excludes 
the case at bar, even though the other obstacles 
could be surmounted. The case involved a decision 
of the Commission and its certificate issued under 
Section 209 of the Transportation Act of 1920, 41 
Stat. 456, governing the payment by the United 
States to the railroad of money because of govern¬ 
ment control. Asserting that the order and certifi¬ 
cate of the Commission were “beyond the scope and 
power of the Commission and null and voidi” certi¬ 
orari was prayed to set the same aside. Discussing 
the grounds for and the purpose of writs of 
certiorari, this court said (p- 223) : 

The scope of the common-law writ of cer¬ 
tiorari has not been enlarged by statute in 
this jurisdiction. It here issues to inferior 
courts, and to special tribunals exercising 
judicial or quasi judicial functions, tjo bring 
their proceedings into the superioij court, 
where they may be reviewed and quashed if 
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it be made plainly to appear that such in¬ 
ferior court or special tribunal has pro¬ 
ceeded without jurisdiction of the subject 
matter, or has exceeded its jurisdiction, or 
lias deprived the party of a right or imposed 
a burden upon him or his property without 
due process of law. Deg ye v. Hitchcock, 35 
App. D. C. 218. 226: Id., 229 U. S. 162, 170, 

33 S. Ct. 639, 57 L. Ed. 1135. The writ will 
not issue to correct mere errors or irregu¬ 
larities in the proceedings of the inferior 
court or tribunal. Bradshaw v. Earnshaw, 

11 App. D. C. 495. 499: Harris v. Barber, 

129 U. S. 366. 372, 9 S. Ct, 314, 32 L. Ed. 

697. (Emphasis ours.) 

This court in its opinion points out that in 
making its order and certificate the action of the 
Commission was -judicial, but in view of the 
fact that the action was clearly within the Com¬ 
mission’s statutory jurisdiction, the court said, 
with respect to complaint as to the correctness of 
the Commission’s action (p. 224): 

Whether the Commission erred in its con¬ 
clusion is not a pertinent inquiry here under 
authorities already cited. The judgment is 
affirmed, with costs. 

In the 1 cases at bar the basis of the complaint 
against the Commission is an alleged error or ir- ' 

regularity in the proceedings before the Commis- 1 

sion and in its proposed conduct of the investiga- 1 

tion required of it. The Commission’s action was 
admittedly within the scope of its jurisdiction, the 


appellant itself requesting action of the jCommis- 
sion in the matter. The substance of tlje appel¬ 
lant’s complaint is not that the Commission acted 
in the premises, but that it acted in a manner con¬ 
trary to the appellant’s interest. Further, the 
Commission’s action will not deprive the appellant 
of any substantial right or of any property without 
due process of law. The appellant may still have 
its hearing before the Commission. The!effect of 
the Commission’s action in the eases cit^d above 
was of infinitely greater importance to the rail¬ 
roads involved than the mere procedural rulings of 
the Commission in the cases at bar, involving only 
the theoretical extra time of the appellant’s attor¬ 
neys in representing the appellant at hearings that 
may be of slightly longer duration if held accord¬ 
ing to the Commission’s plan than if held for the 
appellant alone. 

Since the Commission is an administrative body 
and its action upon the appellant’s motion for 
severance, and also in the procedure it proposes to 
follow with respect to cases involved, was within 
the scope of its jurisdiction, and since the appellant 
has not, and will not, be deprived of any legal, per¬ 
sonal, or property right without due process of law, 
certiorari will not lie. 

2. Mandamus 

The appellant’s petition in the respective cases 
pray the issuance of writs of mandamus requiring 
the Commission to hear and determine the com- 
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plaints as to the rates in which the appellant says 
it participates separately from the hearing as to 
the other rates attacked. 

It is to be noted that the appellant asks that the 
Commission be compelled to proceed with the hear¬ 
ing but in a certain manner. In doing this, the 
appellant concedes that the Commission has juris¬ 
diction of the subject-matter; its objections go only 
to the manner in which the Commission proposes to 
proceed. While mandamus lies to compel the ac¬ 
ceptance of jurisdiction, it will not issue to compel 
exercise of jurisdiction in any particular manner. 
Neither will the writ lie unless necessary to pre¬ 
serve a substantial legal right of the applicant. 
The substantial legal rights of the appellant are 
protected by its privilege in proper case of having 
any order of the Commission of an affirmative, 
ministerial, nature set aside by a three-judge court. 
Any reparation order which the Commission might 
make lacks the characteristics of a judgment, and 
to be enforced must be sued upon in the courts, in 
which case all defenses may be made by the appel¬ 
lant, including complaint as to the procedure be¬ 
fore the Commission. This court has had before 
it so many cases wherein mandamus against the 
Commission has been sought that we do not deem 
it necessary to discuss and quote from them at 
length to demonstrate that they fully sustain the 
above propositions. For the court’s convenience, 
we merely list the following cases: 
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Interstate Commerce Commission v. Waste 
Merchants Assn., 260 U. S. 32; 

U. S. ex rel Western Union Tel. Co. v[ I. C. C., 
279 Fed. 316; 

Bonner Steel Co. v. I. C. C., 285 Fed. 955; 

U. S. ex rel Abilene A- S. By. Co., vjj. C. C., 
8 F. (2d) 901; 

U. S. ex rel Cripple Creek, etc. It. Co. v. 
I. C. C., 11 F. (2d) 554; j 

Bartlesville Zinc Co. v. I. C. C., 30' F. (2d) 
479; | 

I. C. C. v. U. S. ex rel Capital Grain Co., 35 
F. (2d) 912; 

Empire A Southeastern By. Co. x.\I. C. C., 
45 F. (2d) 293. 

Under the above-cited cases, the appellant is 
clearly not entitled to mandamus. 

In three eases only has a writ of mandamus been 
made final against the Commission. In two of 
these cases the Commission had denied that it had 
jurisdiction of the subject-matter presented to it 
by complaint. These cases were hit. Coni. Comm. 
v. Humboldt S. S. Co., 224 U. S. 474. where the 
Commission erroneously concluded that ijt had no 
jurisdiction of railroad rates in Alaska, and Louis¬ 
ville Cement Co. v. Int. Com. Comm., 246 ljj. S. 638, 
where the Commission mistakenly held that a stat¬ 
ute of limitation deprived it of jurisdiction to 
consider a reparation claim. The third jease was 
Kansas City S. By. Co. v. Int. Com. Comm., 252 
U. S. 2,02, where the Commission refused tb find the 
excess cost of acquisition of railway lands under 
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Section 19a of the Act, on the ground that it was 
impossible 1 to ascertain and report such excess costs. 
The Supreme Court thought that the task imposed 
was. though possibly difficult, not impossible and 
ordered that it be done. Obviously, none of these 
cases is authority for the granting of the prayers 
of the cases at bar. 

The appellant, on page 44 of its brief, mistakenly 
described the Louisville Cement Case, supra, as one 
in which the Commission “denied reparation” as 
to shipments considered by it to come within the 
terms of certain statutes of limitations. What the 
Connnisioh actually did is thus stated in the Com¬ 
mission’s finding, quoted on page 640 of 246 U. S., 
as follows: 

The Commission found * * * that 
the complaint * * * was not in time to 

meet the requirements of Section 16 of the 
Act that “all complaints for the recovery of 
damages shall be filed with the Commission 
within two years from the time the cause of 
action accrues and not after,” and that 
‘‘they (the overcharges) are therefore 
barred from our consideration.” (Empha¬ 
sis ours.) 

This, we submit, is quite different from the Com¬ 
mission denying reparation. 

The appellant also relies upon Ex Parte Simons , 
247 U. Si 231, as holding that mandamus will lie 
to compel a severance. An examination of the 
case indicates that its purpose was to prevent a sev- 
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erance which would deprive the plaintiff of a right 
to trial by jury as to one count of the two-count 
action for damages. That the remedy was not 
granted for the purpose of correcting anj error of 
procedure, but as compelling the acceptance of 
jurisdiction by the Commission, is indicated by 
this language from the court’s opinion (247 U. S. 
240): 

It does not matter very much: in what 
form an extraordinary remedy is' afforded 
in this case. But as the order may be re¬ 
garded as having repudiated jurisdiction of 
the first count, mandamus may be adopted 
to require the District Court to produce and 
give the plaintiff her right to a tridl at com¬ 
mon law. (Emphasis ours.) 

3. Prohibition 

Prohibition is in a sense the counterpart of man¬ 
damus, in that it prevents, while mandamus com¬ 
pels, action. (50 C. J. 656.) Prohibition will not 
lie to correct errors or irregularities of aj tribunal 
which is acting within its jurisdiction, although 
proceeding improperly in the exercise of that 
jurisdiction. (50 C. J. 676.) Among the numer¬ 
ous cases wherein the nature and characteristics of 
the writ of prohibition is stated, we shall qjuote only 
from In Re Rice, petitioner, 155 U. S. 396|, wherein 
the Supreme Court, through Mr. Chief Justice 
Fuller, used the following language with respect to 
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ail application f'ov leave to file with the Supreme 
Court a petition for writ of prohibition to prohibit 
a certain judge from further proceeding in a mat¬ 
ter and for a writ of mandamus directing the judge 
to take certain affirmative steps in a case pending 
before him: 

Where it appears that the court whose 
action is sought to be prohibited has clearly 
no jurisdiction of the cause originally, or of 
some collateral matter arising therein, a 
party who has objected to the jurisdiction 
at the outset and has no other remedy is en¬ 
titled to a writ of prohibition as a matter 
of right. But where there is another legal 
legal remedy by appeal or otherwise, or 
where the question of the jurisdiction of the 
the 1 court is doubtful, or depends on facts 
which are not made matter of record, or 
where the application is made by a stranger, 
the granting or refusal of the writ is discre¬ 
tionary. Nor is the granting of the writ 
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error, even if no appeal or writ of error is 
given by law. * * * 

To the same effect is In Re N. Y. & P. R. Steamship 
Co., Petitioner, 155 U. S. 523. 

In the case at bar it can not be said that the 
Commission was without jurisdiction of the sub¬ 
ject-matter of the complaints before it jor of the 
motions for severance submitted by the appellant 
to the Commission. Having jurisdiction in all re¬ 
spects, the Commission acted upon the motions and 
proposes to proceed in due and regular course upon 
the complaints. The appellant’s objection is not to 
the jurisdiction but to the manner in which the 
Commission has exercised and proposes to proceed 
in the exercise of that jurisdiction. Without ques¬ 
tion the appellant will have the right to make a full 
defense in the event an action is brought against 
it upon a reparation order, and it will have the 
right to institute a statutory suit to set jaside any 
affirmative administrative order which the Colli¬ 
sion may make. Even under the appellant’s the¬ 
ory, the question of the Commission’s jurisdiction 
depended upon facts not apparent upon the face of 
the Commission record but necessitating extrane¬ 
ous proof before this court. Obviously, file effect 
of the Supreme Court cases above cited is the denial 
of the appellant’s prayer for writs of prohibition 
as well as of mandamus. 
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Regardless of the abstract law of the case, the appellant’s 

position is not such as would give it standing to ask any 

extraordinary relief 

There are certain principles governing the is¬ 
suance of extraordinary writs applicable to all such 
remedies. One of these principles is that an appli¬ 
cant must show himself to have a real and urgent 
need for the relief sought in order to protect some 
legal right appertaining to himself; need of pro¬ 
tection against mere annoyance and inconvenience 
or the conservation of a beneficial interest, as dis- 
tiguished from a legal right, is not sufficient, as was 
said by Spelling in his preface to his treatise upon 
“Extraordinary Relief.” The early judges of the 
law and equity viewed “such extraordinary forms 
of relief very much as the medical profession do 
poisonous antidotes,—to be administered only in 
extremis.” 

We desire to call to the court’s attention a few 
cases illustrating the strong showing of legal neces¬ 
sity which should be made by an appellant for in¬ 
junction, certiorari, mandamus, or prohibition. 

The appellant asked to be protected by the court 
from three things. 

(1) Risk that reparation orders may be made 
against it by the Commission upon irrelevant and. 
immaterial evidence. 

(2) Expenditure of increased time and money 
for the more extended hearings that may be re- 
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quired because of the presence of other defendants 
than would be needed in the event the complaints 
were heard as against the appellant only. 

(3) Possibility that a suit in court upon; a possi¬ 
ble reparation award might be brought in!a juris¬ 
diction other than the district of the appellant’s 
residence. f 

The first of the appellant’s grounds cjf relief 
above stated goes upon the theory that the Commis¬ 
sion in disposing of the issues before it,; arising 
from the complaints as filed, will not segregate the 
evidence which may be put into the record as be¬ 
tween the appellant and the other defendants; that 
the Commission would not decide the issues in 
which the appellant is involved upon the evidence 
relevant to such issues. Appellant says that it is 
therefore entitled to have separate hearings as to 
its issues in each proceeding, in order to assure ex¬ 
clusion from the record of all evidence irrelevant to 
it. This, we submit, is equivalent to asking the 
court to assume that the Commission will not prop¬ 
erly perform its duties and to interfere vjith the 
Commission procedure because of apprehension of 
improper Commission action. It is well; settled 
that extraordinary relief will not be based upon the 
possibility of some governmental agency not func¬ 
tioning properly, but that the courts will assume 
proper action. 

In McChord v. Louisville cf- Nashville B. B. Co., 
1S3 U. S. 483, the Supreme Court held that} where 


a state legislature passed an act requiring a state 
board to investigate the reasonableness of intrastate 
railroad rates and to fix rates reasonable in amount 
in the event of rates being found to be unreasonable, 
the board was not subject to be enjoined from pro¬ 
ceeding in this investigation upon an allegation 
that the legislative act was unconstitutional, prior 
to a finding by said board that the complainant was 
charging unreasonable rates. 

In Farmers State Bank v. Board of Commission- 
(rs , 295 Fed. 755. the District Court of the South¬ 
ern District of Florida held that an injunction 
should not be granted because the mere apprehen¬ 
sion by petitioner that an action may be brought 
against him in the future or that another court of 
competent jurisdiction may thereafter decide im¬ 
properly. 

In New Orleans Water Works Co. v. New Or¬ 
leans, 164 U. S. 471. it was held that injunction 
should not issue to restrain a municipality from 
passing an ordinance not authorized by its charter, 
since it would be presumed that the municipality 
would recognize the limitations of its charter au¬ 
thority and since, if and when unauthorized action 
should be taken by the municipality, any party 
whose legal rights were adversely affected thereby 
would have his remedy in court. 

In Delaware <i Hudson Co. v. United States and 
Interstate Commerce Commission, 295 Fed. 558, the 
complainant sought to have a statutory court in the 
Southern District of New York issue an injunction 


against the Commission to set aside a tentative 
valuation of its property made by the Commission 
pursuant to Section 19a of the Interstate Commerce 
Act. In stating the case, the District Court said 
(p. 559): 

Petitioners have filed such protest, and 
they have thereby created an issue liaised by 
what is the equivalent of a pleading; 
* * * [the court then set out the sub¬ 
stance of the protest]. Having raised these 
two questions, however, petitioners bring 
what is practically a bill in equity; for the 
purpose of avoiding the necessity of trying 
the issue presented in the manner aforesaid; 
such prevention of trial being brought about 
by demanding a decree totally suppressing 
said “tentative valuation.” * * j* 

The District Court dismissed the petition, saying 
that— 


* * * the petitioners are not placed in 
any legally disadvantageous position by any 
act of the Commission. We therefore con¬ 
clude that there is no equity in this applica¬ 
tion to suppress a merely preliminary step in 
a lawful valuation proceeding, * * *. 


The action of the District Court was, upon appeal, 
affirmed by the Supreme Court of the Hinted States 
(.Delaware & Hudson Co. v. United States, 266 
U. S. 438). In the course of its opinion, j the Su¬ 
preme Court said: 


Prior to the present proceeding protests 
raising the very issues now tendered had 
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been made and were awaiting action. There 
is nothing to indicate that the Commission 
wilfully disregarded the law as honestly in¬ 
terpreted, or failed to proceed in an orderly 
manner, or that it trill not consider and pass 
upon all flic matters set up in the protest 
and repeated here. * * * Under the cii'- 
eumstanees disclosed, appellants must pur¬ 
sue the remedy provided by the statute and 
give the Commission opportunity to take 
final action before they can properly ask in¬ 
terposition by the courts. (Emphasis ours.) 

In United States ex rcl. Western U. Tel. Co. v. 

I. C. C. 279 Fed. 316, this court had before it a peti¬ 
tion for mandamus to compel the Commission not 
to include in determining the cost of reproduction 
of a railroad, certain elements of cost incident to 
the erection of telegraph poles along the right of 
way. which carried the wires of the telegraph com¬ 
pany and which the telegraph company claimed it 
had erected jointly with the railroad. The court, 
in pointing out that what the Commission was al¬ 
leged to have done constituted only an intermediate 
step in its valuation of the railroad company’s 
property and did not in any sense bind the tele¬ 
graph company with respect to its property rights 
in the poles in question, said: 

Valuation of appellant’s property has not \ 

yet been made, and, of course, the Commis- 1 

sibn fully concedes appellant’s right to be 
heard on the question as to whom ultimate 
credit should be given for the amount con- 
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tributed by the railways toward the labor 
cost of setting these telegraph poles. It must 
be assumed that, when such a hearing is had, 
all the parties in interest, including the rail¬ 
ways (which, though interested, j are not 
parties here), will be before the Commission, 
and that its decision tvill be in accordance 
with the law and the evidence. It results 
that this petition was prematurely filed, as 
found by the trial court, and hence that the 
judgment must be affirmed, with costs. 
(Emphasis ours.) 

The appellant also asks protection against hav¬ 
ing to pay more for the larger transcripts of the 
Commission hearings upon the complaintsj as filed 
and to hire attorneys for appearance at the more 
extended hearings, as compared with cost [of tran¬ 
script and attorneys’ fees that would be incurred 
if the hearings involved the appellant only. We 
submit that this element is not of such nature as to 
warrant the exercise of extraordinary relief. 

In Pittsburg d W. V. Ity. Go. v. Int. Com!\Comni., 
280 Fed. 1014, this court considered a case wherein 
the railroad company sought to enjoin the Commis¬ 
sion from considering a reparation claim Which it 
was contended, was barred by a statute of limita¬ 
tions. In the course of its opinion sustaining a 
decree of the Supreme Court of the District, dis¬ 
missing the appellant’s appeal, this court said 
(1015): 

Counsel say that “there is therefore, of 
course, a legal remedy respecting an erro- 
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neons final award of the Commission” but 
contend first that because the Commission 
has no authority to award costs, and second, 
because the Commission may take jurisdic- 
diction in many other similar cases, the 
remedy provided by statute is inadequate. 
But no case has been cited, nor have we 
knowledge of any in which a court has 
assumed jurisdiction in similar circum¬ 
stances out of consideration merely of the 
elements of costs. In other words, we know 
of no cose in which liability to costs has been 
denned an irreparable injury. * * * 

(Emphasis ours.) 

In Cleveland, C. C. eh St. L. By. Co. v. Jackson, 
27 F. (2d) 509, the Circuit Court of Appeals for 
the 6th Circuit, considered a suit for injunction 
brought by a minority stockholder to prevent his 
corporation from leasing its railroad to another 
corporation, application for permission to make 
and leash the road having been made to the Com¬ 
mission, but not yet passed upon. In reversing 
the decree of the District Court granting the in¬ 
junction as prayed, the Court of Appeals said (p. 
511) : 

The inconvenience, if any, that he [the 
plaintiff stockholder] would be put to in pre¬ 
senting his case to the Commission before 
bringing it to court, and the force and effect 
of the Commission’s findings of fact in a 
court proceeding to review its order, are not 
the character of injury, if they be injury at 
all, that warrants an injunction. 
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Complaint is also made that if the appellant par¬ 
ticipates in the hearings held against all the de¬ 
fendants named in the complaints and a prepara¬ 
tion order is made by the Commission against the 
appellant and the other defendants, they may all 
be sued upon the reparation order in any j district 
in which any defendant relies, and that the repara¬ 
tion complainant may elect to bring suit upon his 
order in some district other than that of the appel¬ 
lant’s residence and thus inconvenience the appel¬ 
lant in its defense of a suit. In view that this 
possibility arises from a special statute definitely 
conferring upon reparation complainants certain 
rights with respect to choice of the district jin which 
to bring their suits upon the Commission orders, it 
is apparent that appellant can have no right of 
action to prevent the complainants in the Commis¬ 
sion proceedings from enjoying the lawful ad¬ 
vantages conferred upon them by statute, even 
though the result might be some additional expense 
and inconvenience sustained by the appellant. 

There is also the well-established rule that ex¬ 
traordinary remedies will not be granted if sub¬ 
stantial relief can be obtained by due bourse of 
procedure; and that the courts will not intervene 
at an intermediate stage of these proceedings. 

In the Delaware d Hudson Case, cited above, the 
Supreme Court held that the issue of a tentative 
valuation by the Commission, even though erro¬ 
neous, would not give the railroad whose;property 
v-as the subject of the valuation a standing to cor- 
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rec-t or quash the Commission action in a suit by 
injunction. The Supreme Court has likewise held 
that the same rule applies to a final valuation of 
railroad property by the Commission pursuant to 
Section 19a of the Interstate Commerce Act. See 
United States v. Los Angeles, etc., E. Go., 273 U. S. 
299. In this case Mr. Justice Brandeis, in his 
opinion, points out that the Commission, in making 
valuations, exercises only the function of investiga¬ 
tion, and that while the final report may become a 
basis for action by the Commission or by Congress, 
by a state legislature or an administrative board of 
the state, and that while the alleged gross under¬ 
valuation of the property by the Commission might 
possibly injure the carriers’ credit with the public, 
still the final valuation did not constitute such legal 
injury as would give the owning company stand¬ 
ing to apply sueeessfuly to a court of equity for 
injunction. 

CONCLUSION 

For the reasons hereinabove stated we submit 
that the decrees of the lower court should be 
affirmed and the petitions dismissed. 

Nelson Thomas, 

Attorney 

For Interstate Commerce Commission. 

Daniel W. Knowlton, 

Chief Counsel. 
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